ABATEMENT. 


1. A suit against husband and wife, for a tort, does not abate by the death of 
the husband, unless the tort was committed by her in his presence, or by 
his coercion. Douge v. Pearce, 127 

2. A plea in abatement of a pending suit, commenced by attachment, is bad, 
unless it alledges that the attachment was levied. The allegation that 
the attachment is still pending, is not sufficient. Reynolds v. McClure & 
Wilson, 159 


ACCORD AND SATISFACTION. 
See Payment, 1. 


AMENDMENT. 


1, The refusal of a court, pending a motion against the sheriff, to permit 
him to amend his return, cannot be assigned as error in the judgment up- 
on the motion. If the party is prejudiced by the refusal, the remedy is 
by mandamus. Caskey, et al. v. Haviland, Risley & Co. 314 

. When upon the settlement of a guardian’s account, a balance was found 
in his favor, quere, is it necessary to insert inthe decree the amount of the 
ward’s share of the estate. But if the account as recorded furnishes the 
means of ascertaining it, it may be amended, if desired, in this court, at 
the cost of the plaintiff in error. Lucas & wife v. Hamilton, 447 


APPEALS AND CERTIORARI. 


1, The time within which an appeal may be taken from a judgment of a jus 
tice of the peace, does not begin to run until the judgment has received 
the final action and approbation of the justice, whether he grants a new 
trial, entertains a motion for that purpose, or improperly sets his judgment 
aside, and afterwards reinstates it. Moore v. Jones, 296 

2. When upon an appeal from the judgment of a justice of the peace, the 
defendant is the appellant, and the amount of the plaintiff’s recovery is 
diminished, though not entirely defeated, the court may render judgment 


107 
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against either party, as justice may require, and this discretion cannot be 
revised by an appellatecourt. Dill v. Phillips, 350 
3. Neither appeal or certiorari will lie from the judgment of a justice of the 
peace to the county court, in a suit founded upon a tort, when the damages 
claimed do not exceed |$20. The “superior” court spoken of in the sta- 
tute, to which the appeal is to be taken, is the circuit court. Waddle v. 
Dumas, 412 


ASSUMPSIT. 


1, Ifthe sheriff discharge an execution, by paying ,the amount to the plain- 
tiff, the defendant is liable to the sheriff in assumpsit, if he authorised the 
sheriff to make the payment, or assents to, and adopts it after it is made. 
A motion by the defendant to quash an alias execution, on the ground of 
such payment by the sheriff, is such a ratification and adoption of the act 
of the sheriff, as will make the defendant responsible to him for the amount. 
Roundtree v. Holloway, 357 

2. Money lost upon a horse race, may be recovered back, ifthe suit is brought 
within six months from the time the money is paid to the winner. It is 
not necessary the defendant should plead that more than six months has 
elapsed before the commencement of the suit, as the right of action de- 
pends on the suit being brought within that period. Samuels v. Ains- 
worth, 366 

3. B, an indorser on a bill of exchange, paid the amount to the bank, upon 
an agreement that the bank should prosecute their claim against T, a sub- 
sequent indorser, for the benefit of B, but the agreement was not to ap- 
pear on the books of the bank. The bank obtained judgment against T, 
who was ignorant of the payment by B, collected the money, and paid it 
over to B. Held, that T could recover the amount so paid, of B, in an 
action of assumpsit. Boyd v. Talliaferro, 424 

4. Indebitatus assumpsit will lie upon an executed parol contract; and al- 
though it is usual to count upon the special contract, and if +it be condi- 
tional to aver performance of the condition, the common count is sufficient. 
Dukes v. Leowie, 457 

5. A recovery may be had upon the common counts in assumpsit, of a bank, 
for the value of notes of the bank proved to have been destroyed, without 
an affidavit of the loss, previous to the institution of the suit. The Bank 
of Mobile v. Williams, 544 

6. P represented to G, that a tract of land he was about to sell him in the 

State of Georgia, contained 240 acres, and thereupon conveyed it to him 

by deed, reciting that the tract contained 240 acres, more or less. The 

vendor afterwards agreed, that if the plaintiff would go on and take pos- 
session, and the land should fall short of 240 acres, he would make good 
any deficiency: Held, an action of assumpsit will lie for the breach of this 

contract. Gordon v. Phillips, 565 
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ATTACHMENT. 


i. A plea in abatement of a pending suit, commenced by attachment, is bad, 
unless it alledges that the attachment was levied. The allegation that 
the attachment is still pending, is not sufficient. Reynolds v. McCture & 
Wilson, 159 

2. In actions against a sheriff for failing to serve process of garnishment on 
a supposed debtor of the defendant in attachment, the judgment recovered 
by the plaintiff in the attachment suit, is evidence prima facie of the inju- 
ry sustained, without producing the note on which the judgment was 
founded. Kirksey v. Prior, 190 

3. When an attachment is wrongfully and maliciously sued out, the defend- 
ant is not confined to the remedy afforded by the bond, but may sue in 
case for the injury he has sustained, before the attachment suit is deter- 
mined. Donnell v. Jones, et al. 490 

4, The fact that a defendant sued in attachment is insolvent, is proper to be 
given in evidence, as a circumstance to be considered by the jury, in as- 
certaining the damages, but is no answer to the action, and therefore a 
plea relying on it as such, is bad on demurrer. Ib. 490 

5. A loss accruing from a forced sale of goods, under an assignment, is not 
a natural, or proximate consequence of the issue and levy of an attachment 
by the creditor, previous to the making of the assignment by the debtor. 
Ib. 491 

6. Under the general averments of the, declaration, evidence is admissible to 
prove the general loss of credit, and mercantile character, but not to prove 
the loss of any particular customer. Jb. 491 
See Damages, 4, 5, 6. 

See Evidence, 26, 27, 28, 36, 37, 38, 39, 40, 41. 


ATTORNEY AT LAW. 


1. An attorney at law is a competent witness for his client, unless he has an 
interest in the suit. McGehee, Adm’r, v. Hansell, 17 


BAILOR AND BAILEE. 


1. An agreement, by which mares and colts are placed with another to be 
fed during the winter, the stock to be liable for the expense of keeping 
them, and the bailee to have the power of selling them to pay the expense, 
does not merely give the bailee a lien on the stock for the expense of their 
keep, but by the terms of the contract, gives him the right to sell so much 
as may be necessary to discharge the debt due for their keeping. If he 
sell more than sufficient, it is a conversion, and for such excess he is lia- 
ble in trover. Whitlock v. Heard, 776 

2. A purchase by the bailee himself, at a public sale by auction, is not ab- 
solutely void, but voidable at the election of the party, whose title is 
sought to be divested by such sale. 1b. 776 
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BANK. 

L. A recovery may be had upon the common counts in assumpsit, of a bank, 
for the value of notes of the bank proved to have been destroyed, without 
an affidavit of the loss, previous to the institution of the suit. The Bank 
of Mobile v. Williams, 544 


BANKRUPT AND ASSIGNEE OF. 

1. A suit by the assignee of a bankrupt, must be brought within two years 
after the decree in bankruptcy, or after the cause of action accrues; and 
if this fact appears on the declaration, it will be reached by a demurrer — 
Harris, Assignee, &c. v. Collins and Cartright, 388 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. One who receives a bill, or negotiable note, before its maturity, in pay- 
ment ofa debt, is a bona fide holder, and is not affected by any force, or 
fraud in obtaining the bill, of which he had no notice. Barney v. Earle, 
et al. 106 

2. When, upon the purchase of a plantation and slaves, on credit, a number 
of notes are executed, falling due during a series of years, if the maker 
discharges, or pays the notes first falling due, to the payee, he will be pre- 
sumed to have availed himself of any payment, or set off, which then ex§ 
isted, and will not be permitted to make such a defence against an assignee 
of notes subsequently falling due. Nelson & Hatch v. Dunn, 259 

3. If the notes so paid off by the maker, were assigned previous to payment, 
it was his duty to make the fact appear. Such assignment cannot be in- 
ferred from the declaration of the maker at the time of the execution of 
the notes, that he intended to transfer them. Jb. 259 

4. At the time a bill of exchange was drawn, the drawer resided near Selma, 
where he had a plantation, and which was his nearest post office. That 
about two months before the maturity of the bill, he removed to Talladega 
county, with his family, some eighty miles distant, visiting his plantation 
occasionally, where his slaves remained ; but there was no testimony, that 
the plaintiff, who resided in Mobile, knew of this removal, or of the resi- 
dence of the drawer, further than might be inferred from his sending the 
notice to Selma. Held, that a notice of the dishonor of the bill, sent to 
him at Selma was sufficient, it not being shown that he had a fixed resi- 
dence in Talladega. Goodwin v. McCoy, 271 

5. H purchased bagging and rope from McC, who took his notes for the pay- 
ment, and a bill of exchange as collateral security, and gave him a re- 
ceipt, which stated the fact of the receipt of the bill as collateral security 
for the payment of the notes, and concluding, “the above acceptance of 
Thomas Haynes, to be given up on payment of above four notes.” Held, 
that this did not make the bill conditional, or payable on a contingency, 
and that the proof of this fact was merely proving the consideration of the 
transfer of the bill. Jb. 271 
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6. If a suit be brought in the name of the payee of a note, for the use of one 
to whom it has been regularly assigned, this is an acknowledgment that 
the assignee is the proprietor of the paper; and the assignment being 
shown, the note should be excluded from the jury. So, if the assignment 
be stricken out pending the suit, the legal title in the note does not re-vest 
in the payee so as to enable him to maintainthe suit. Bullock vy. Ogburn, 
use, &c. 347 

7. B executes his note to O, in satisfaction of a supposed demand due from 
the son-in-law of B to O, when in fact no such demand existed. Held, 
that the note was without consideration. 1b. 347 

8. A notice of the dishonor and protest of a bill of exchange, which describes 
it correctly, but is silent as to the date and time of payment, is prima facie 
sufficient. The interpretation of such a paper is the province of the court, 
and should not be referred to the jury. Saltmarsh v. Tuthill, 390 

9, A bona fide holder of a bill of exchange for value, which he has received 
before its maturity, and without notice of any defect or infirmity in the title 
of the party from whom he received it, may recover upon it, though the 
person from whom he received it acquired it by fraud. Jb. 390 

10. H drew a bill of exchange in favor of C, on B & Co. which was indorsed 
by C, and one 8, on Sunday, and handed by H to B & Co., by whom it 
was transferred to T, in substitution and extension of a bill for the same 
amount, on which T had previously advanced money, at a usurious rate of 
interest, T not having notice that the bill was indorsed on Sunday. Held, 
that T did not receive the bill, bona fide, in the usual course of trade, so 
as to exempt the paper in his hands froma defence which would have 
been available against it, as between the original parties; and that the 
indorsement on Sunday, being in violation of a public statute, was void. 
Ib. 390 

11. A purchaser of a note, payable to C, or bearer, from one who was not the 
payee of the note, and had not the right to dispose of it, cannot defend 
against the true owner of the note, by proving he gave value for it. Don- 
nell v. T'hompson, 440 

12. No action can be maintained on a note, which was made upon the con- 
sideration of running a horse race, and before the race was run, delivered 
up by the stakeholder, although it is again put in circulation by two of 
the makers, upon a valid consideration, one of the makers not being privy 
to, or assenting to such re-delivery. Brewer and Holly vy. Morgan, 551 

13. A direction to the holder of a note, “to return it toR S & Co., our 
agents in Mobile, who will pay it on presentation,” is a declaration, that 
the note will be paid by R S & Co. on presentation, and does not make 
RS & Co. the agents of the holder when the note is returned to them, 
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whatever may have been their relation to the holder in regard to the note 
previously. Cromwell, Haight & Co. v. Kidd & Co. 576 
See Damages, 8, 9. 

See Gaming, 3. 


CHANCERY. 

1. A vendee, holding only a bond for title, cannot resist a recovery at law, 
when the vendor sues to recover the possession. His remedy is in equity 
to file a bill to redeem. A purchaser from the vendee without notice, is 
in no better condition, as it was his duty to inquire into the nature of the 
title he was purchasing. Notice to quit previous to the institution of the 
suit, is not necessary. Chapman v. Glassell, 50 

2. It is no obstacle to the maintenance of an action at law, by the vendor, to 
recover the possession, that he is prosecuting a suit in chancery to fore- 
close his equitable mortgage. Ib. 50 

3. Although the orphans’ court may have taken jurisdiction of the settlement 
of an estate, yet if there are assets in the hands of an administrator not 
administered, and the settlement in the orphans’ court, though it purports 
to be final, remains to be completed as to the various sums left in the 
hands of the executor, chancery may take jurisdiction. Dement, et al. v. 
the Adm’rs of Boggess, 140 

4, In such a case, a bill may be filed by the vendor, against the vendee, to 
enforce the equitable lien, for the payment of the purchase money, without 
making the purcheser of the interest of the vendee at sheriff’s sale a par- 
ty, though he is in possession of the land, unless it be shown that he is 
connected with the equitable title sought to be foreclosed. Driver v. 
Clarke & Givens, 192 

5. When a fraud has been committed upon a vendee in the sale of land, by 
the false representation of the vendor, that he had title, when he had none, 
the vendee may resort to chancery for a rescission of the contract, and a 
return of the purchase money paid, against the representatives of the ven- 
dor, without a delivery of the possession, the vendor having died insol- 
vent. Greenlee v. Gaines, 198 

6. A party who fails in the assertion of a good legal defence, or omits to 
make it at law, may, notwithstanding, avail himself of an independent 
ground of equitable relief. Ib. 198 

7. A decree in chancery, vesting in the wife certain property of the husband, 
to her sole and separate use, upon the allegation that the husband was in- 
debted to the wife an equal amount, is void, as against the creditors of the 
husband, if the design in instituting the suit in chancery was to hinder, 
or delay them, in the collection of their debts. Hodges v. The Br. Bank 


at Montgomery, 455 
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8. It is only necessary in chancery pleading, to alledge the facts upon which 
the relief is sought; end though the proof of the fact consists of the ad- 
missions of the opposite party, it is not necessary to alledge in the bill, 
that such admissions were made. Bishop’s Heirs v. The Adm’r and Heirs 
of Bishop, 475 

9, It is not a sufficient ground for the interposition of chancery, after a judg- 
ment at law, thata witness called by the defendants, to prove that certain 
receipts had been paid in money, testified that they had been paid in jury 
certificates, by reason-of which mistake the party lost the benefit of his 
payment. Governor v. Barrow, 540 

10. Nor is it any ground of equity, that the witness was intoxicated. A par- 
ty who voluntarily goes to trial, with a witness in this condition, does so 
at his peril. Jb. 540 

11. A party who can only prove his defence, by the testimony of a co-de- 
fendant, may have relief in chancery, after a judgment at law against him. 
In such a case, it seems it would not be proper to file a bill for a discov- 
ery, pending the trial at law. Jordan v. Loftin, et al. 547 

12. A court of equity, will not entertain a bill to enforce the specific execu- 
tion of a contract in reference to personal property, unless compensation 
for a breach of the contract, will not give full, and complete redress, ei- 
ther from the nature of the contract itself, or from the peculiar character 

.of the subject matter of the contract. Savery v. Spence, 561 

13. All the trustees ofa private land company, who have participated in the 
execution of the trust, or their personal representatives if they be dead, 
should be parties to a bill filed by a stockholder, for the settlement of the 
trust estate. McKinley v. Irvine, et al. 682 

14. A bill is not multifarious, which makes two trustees, claiming under dif- 
ferent deeds, parties, they being trustees of the same property, and hav- 
ing a common interest in defeating the claim set up by the bill. Donel- 


son’s Adm’rs v. Posey, et al. 752 
15. The equitable right ofa party to a set off, cannot be defeated by a transfer 
of the debt to a trustee. 1b. 752 
16. A bill in chancery is not evidence for the party filing it. Cawsey-v. Dri- 
ver, 818 


17. No relief can be had upon a bill, the equity of which depends on a writ- 
ten contract, executed to another person, without its production, or estab- 
lishing its loss, or accounting for its non-production, and proof of its con- 
tents. When the equity is derived from a bond for title to land, alledged 
to have been executed to a third person, if he is dead, his heirs are ne- 
cessary parties. Heirs of Brewton v. Driver, 826 

18. Without the aid of the statute of February, 1846, before a party can go 

into a court of equity, to enforce the collection of a simple contract debt, 
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he must establish a trust in his favor, upon the effects he seeks to subject 
to its payment. The fact that the party against whom the relief is sought, 
has removed to another State, will not give the court jurisdiction of a 
purely legal demand. Reese & Heylin v. Bradford, et al. 837 

See Construction, 1. 

See Deeds and Bonds, 1. 
See Ferries and Bridges, 1. 
See Vendor and Vendee, 9. 


CLERKS AND THEIR DEPUTIES. 


1. A clerk of the circuit or county court, must issue a writ of error on the 
application of any one against whom a judgment is rendered in his court, 
make out a complete transcript of the record, and deliver them to the 
party, his agent, or attorney, and has no right to require his fees to be 
paid in advance. Parker and wife v. McGaha, Adm’r, 344 


CONTRACT AND AGREEMENT. 

1. M being entitled under the law of congress to a pre-emption on a cer- 
tain quarter section of the public land, agrees with T to abandon his claim 
and permit M T to take possession and make improvements, so as to en- 
title the latter to a pre-emption, and in consideration of an amount agreed 
to be paid him, does abandon his claim, and proves a pre-emption for M 
T—Held, that in an action by M against T for the price of his claim, the 
contract was void, and could not be upheld. Tenison v. Martin, 21 

2. An agreement by which B sold S certain slaves, and S by a contempora- 
neous agreement, covenanted not to disturb the possession of B, under the 
penalty of $2,000, is in legal effectasale of the slaves by B to S, witha 
reservation of the right of possession by B, during his life. Scott v. Ba- 
ber, 182 

3. A father purchased certain slaves, paid for them with his own money, and 
took a conveyance of them in the name of his son, after which they were 
sold as the property of the father, under execution, and purchased by C. 
A few days after the purchase, they were secretly taken out of the pos- 
session of C, by the son, and whilst in his possession, were sold by C to 
N, by a conveyance reciting, “which said slaves have been removed or 
stolen from this county ; I therefore convey the chance of said slaves on- 
ly, and convey such title as is in me, or all the title I ever had at any 
time.” Suit being brought by N, against the son, Held, that this was not 
the transfer of a chose in action, unless at the time of the sale, the son was 
in the actual possession of the slaves, openly asserting a title adverse to 
that of C: and that the title thus asserted by him was bona fide. That if 
the purchase under which the son claimed title, was made by the father, 
and the title taken in the name of the son, to defeat the creditor of the fa- 
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ther, it would not prevent C, or one clothed with the title of C, from suing’ 
for the recovery of the property. Hinton v. Nelms, 222 
4, A payment of part of the sum due upon a note, is not a sufficient consid- 
eration for a promise to remit interest due upon the note, or to delay suit. 
Barron, Adm’r, v. Vandvert, Adm’r, 232 
5, All previous conversations or verbal agreements are merged in a written 
contract subsequently made; and when there was testimony of a written 
contract, it was error in the court to instruct the jury that the plaintiff 
might prove a fact by the contract in writing, or otherwise. Cole v. 
Spann, 537 
6. If it was a term of the contract, that the defendant’s cotton was to be 
stored in a fire-proof warehouse, and the cotton was lost by the failure to 
provide such a house, the plaintiffs must make good the injury. The 
fact that the defendant was in the warehouse, after he had begun to de- 
liver his cotton, can have no influence upon the contract. Hatchett & Bro. 
v. Gibson, 588 
7. If, after a contract to store the defendant’s cotton in a fire-proof ware- 
house, the latter dispensed with the completion of the warehouse, and 
consented that it need not be made fire-proof, such consent, if given, can- 
not be withdrawn after a loss has actually occurred, though there was no 
additional consideration for such consent. Jb. 588 
8. S being entitled to a reservation by the treaty of Fort Jackson, leased the 
land to J, and received from J certain slaves, the labor of which he was to 
take as rent for the land during his life. It was further stipulated, that 
if the children of S, on coming of age, should convey to J their title to the 
lands, they should be entitled to the slaves. Held, that as this contract, 
so far as it relates to the heirs of S, was not binding on 8, it was not for 
that reason binding on J, and that on the death of S, J could bring his ac- 
tion to recover the slaves, without yielding up to them the possession of 
the land, if he still retained it. James v. Stiggins, 830 





CONSTRUCTION. 


1. A conveyance by deed, of “the south part of the east half of the north 
east quarter of section 27, township 16, and range 12, containing 40 10-100 
acres,” is not a conveyance of the south half of the half quarter section, 
without reference to quantity, but is a conveyance of the number of acres 
mentioned, of the south half of the half quarter section. This construc- 
tion cannot be controlled by the patent for the same land, which describes 
it as containing 80 20-100 acres, nor is parol evidence admissible to show 
that the entire south half of the half quarter was intended to be conveyed, 
though chancery, in a proper case might reform the deed. Lamar v. 
Minter, 31 
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CONSTRUCTION—continvep. 

2. In construing a bill of exceptions, a particular expression, “as that there 
was no evidence of any indebtedness,” if repugnant to other statements in 
the bill, will be understood to mean, that there was no positive proof of in- 
debtedness. Goodgame v. Clifton, 583 


CONSIDERATION. 


1. A payment of part of the sum due upon a note, is not a sufficient conside- 
ration for a promise to remit interest due upon the note, or to delay suit. 
Barron, Adm’r, vy. Vandvert, Adm’r, 232 

2. To make an absolute bill of sale, with a defeasance, operate as a mort- 
gage, they must be executed at the same time. If the defeasance be exe- 
cuted afterwards, without consideration, it is a nude pact. Freeman, Adm’r, 
v. Baldwin, 247 

3. B executes his note to O, in satisfaction of a supposed demand due from 
the son-in-law of B, to O, when in fact no such demand existed. Held, 
that the note was without consideration. Bullock v. Ogburn,&c. 347 


CONTRIBUTION. 

1. When one surety sues a co-surety for contribution, for money paid by the 
former, for the principal debtor, the latter may show, that the surety suing 
for contribution was indebted tothe principal debtor, in a larger amount 
than he was compelled as surety to pay for the principal, and defeat the 
right to contribution. Bezzell, adm’r,;v. White, 422 


CORPORATION. 


1, The Alabama Life Insurance and Trust Co., has authority under its char- 
ter, to purchase a bill of exchange. Gee v. T'he Ala. L. Ins. and Trust 
Co. 579 


COSTS AND SECURITY FOR. 

1. Ifthe clerk commits an error in the taxation of the costs, it will be cor- 
rected on a motion to retax the costs, but furnishes no ground for quash- 
ing the execution. Spann v. Cole, 473 


COURT, SUPREME. 


1. The supreme court will render the proper decree, when reversing a de- 
cree of the orphans’ court, where the record furnishes the means of do- 
ing it. Ashurst’s Adm’r v. Ashurst’s Heirs, 782 


COURT, CHARGE OF. 


1. A party has a right to insist, that a proper charge shall be given, in the 
‘terms in which it is asked, and the giving a charge subsequently, the same 
in substance will not cure the error. Hinton v. Nelms, 222 

2. A charge to the jury, that the plaintiff could maintain his action, “ upon 
his possession, derived as heir of his deceased brother, and as his bailee,” 
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is erroneous, as it is an invasion of the province of the jury, whose right it 
was to determine the character of the possession. Phillips v. McGrew, 255 
3. A judgment will not be reversed because a charge, legal in itself, may 
not be sufficiently full, or is calculated to mislead the jury ; but additional 
or explanatory charges should be moved for. Casky, et al. v. Haviland, 
Risley & Co. 314 
4, It is not a valid objection to a charge, that it is too general, and the jury 
might have been misled by it. It is the duty of the party objecting to it, 
toask specific instructions. Hodges v. The Br. Bank at Montg’y, 455 
5. It is error for the court to refuse to give a proper charge, in the language 
requested. Cole v. Spann, 537 
6. When the facts are clear, and undisputed, the court may charge directly 
upon them, without hypothesis ; and where the question is, whether the fact 
that there was no change of the possession, after an absolute sale of per- 
sonal property, has been sufficiently explained, so as to repel the inference 
of fraud, may instruct the jury, that the facts, if true, do afford such ex- 
planation. Henderson v. Mabry, 713 








CRIMINAL CASES, AND PROCEEDINGS IN. 


1, One who has received a pistol from the State to keep until demanded, 
and who has given a bond for its return, has such a special property in it, 
as will sustain an allegation in an indictment for the larceny of the pistol, 
that it was his property. It will not vary the case, that the pistol is not in 
his actual possession; but is in the possession of his overseer. Jones v. 
The State, 153 

2. Itis not an error of which the prisoner can complain, that the jury omit 
to find the value of the stolen property. Ib. 153 

3. Insanity intervening between the time of the alledged offence, and the 
trial, will not exculpate the prisoner. Jb. 153 

4, If, from the appearance and conduct of the prisoner, when called on to 
plead, there is reason to believe he is insane, the court should institute a 
preliminary proceeding, to ascertain his sanity. Yet this must be left to 
the sound discretion of the court, and if the prisoner pleads to the indict- 
ment, the omission of the court to institute the preliminary inquiry cannot 
be assigned as error, though from the facts as set out in the record, there 
may be strong grounds for the belief, that the prisoner was insane at the 
time of the trial. Jb. 153 

5. The wife of M having gone to live in the family of C, the former remark- 
ed to the latter that his wife had ruined him, and would ruin C, to which 
C replied, she had to live somewhere, and he would not turn her away. 
Held, that this admonition had no tendency to establish that there was an 
illicit connection between C and the wife of M. The State v. Crowly, 172 
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CRIMINAL CASES, AND PROCEEDINGS IN—continvep. 


6. The suspicion, or jealousy of the wife, of one indicted for adultery, can- 
not be adduced as evidence against him. Jb. 172 

7. Acts occurring eighteen months after the finding of an indictment for 
adultery, and not connected with other acts, occurring within the time laid 
in the indictment, cannot be given in evidence, though tending to prove 
an illicit connection. Jb. 172 

8. The party with whom the adultery is charged to have been committed, is 
a competent witness for the other party. The degree of credit to be giv- 
en to the testimony, is a question forthe jury. 1b, 172 
See Drunkenness, 1. 
See Indictment, 1, 2. 


CUSTOM OR USAGE. 


1. J addressed a letter to N, a book-keeper in the house of F & B, grocers, 
in Mobile, requesting N to send him some groceries toSelma. WN turned 
over the bill to the proper clerk of the house, who forwarded the goods as 
requested. N had previously lived in Selma, was indebted to J, and was 
insolvent. It was proved that clerks were in the habit of receiving orders 
from their friends, which they filled, and charged to their friends on the 
books of the house from which they purchased. Held, that it should be 
left to the jury, under the testimony, to determine the nature of the autho- 
rity to N, and the liability of J to F & B. Foster & Baitelle v. Johnson, 379 


DAMAGES. 


1. When a cause is submitted for trial on bill and answer, and the defendant 
denies the equity of the bill, and avers that the same was filed for delay, 
damages of six per centum, upon the judgment at law enjoined by the bill 
may be decreed. Weissinger, et al. v. Johnson, et al. 93 

2. When an agent is instructed not to sell a horse for less than $500, and 
he notwithstanding sells for a less sum, in an action by the owner against 
the agent, the measure of damages is not the difference between the price 
placed on the animal by the owner, and the sum for which it was sold, but 
the actual injury sustained by the breach of the instructions. insworth 
v. Partillo, 460 

3. The damages which a mercantile firm, composed of three individuals, can 
recover, in an action for wrongfully and maliciously suing out an attach- 
ment, must be for an injury done to their joint business, and must not on- 
ly be the natural, proximate, legal result, or consequence of the wrongful 
act, but must affect the joint business, or trade of the partnership. Injury 
to the private feelings of the individual partners, is not a proper subject of 
inquiry. Donnell v. Jones, et al. 491 

4. Proof of special damage, arising from the loss of reputation, credit, or 
business, or the withdrawal of particular customers, cannot be made, un- 
Jess such special damage is averred in the declaration. [b. 491 
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DAMAGES—continvuep. 


5. A loss accruing from a forced sale of goods, under an assignment, is not 
a natural, or proximate consequence of the issue and levy of an attachment 
by the creditor, previous to the making of the assignment by the debtor. 
Ib. 491 

6. Warehousemen, are bound to take reasonable, and common care, of any 
commodity entrusted to their charge; and if a loss occurs under circum- 
stances which shows the want of such care, they are bound to make it 
good. Hatchett & Bro. v. Gibson, 587 

7. If it was a term of the contract, that the defendant’s cotton was to be stor- 
ed in a fire-proof warehouse, and the cotton was lost by the failure te pro- 
vide such a house, the plaintiff must make good the injury. The fact that 
the defendant was in the warehouse, after he had begun to deliver his 
cotton, can have no influence upon the contract. Jb. 588 

8. The damages on a protested bill of exchange, drawn within this State, 
and payable in a sister State, is ten percent. Murphy & Brock v. Andrews 
& Bros. 708 

9, Interest cannot be computed onthe damages. Ib. 708 

See Recoupment, 1, 2. 


DEEDS OF TRUST. 


1, A provision in a deed of trust, that the trustee may wait until required by 
the cestui que trust to sell, does not have the effect to postpone the law day 
of the deed, the trustee being authorized to sell upon default of payment 
of the debt secured, nor is it a circumstance from which fraud can be in- 
ferred, that the trustee is invested with a discretion, as to the manner of 
selling. Brock v. Headen, 370 

2. A sale of goods enclosed in boxes, and not exposed to view, is evi- 
dence of fraud; yet it cannot have the effect to render the deed of trust 
void, if bona fide in its creation. Quere—If the goods were of value suffi- 
cient to satisfy the demand of the creditor who caused the sale to be made, 
and there was no other demand to be satisfied out of the assigned effects, 
whether a court of law could declare the deed inoperative by reason of 
such sale? Ib. 371 

DEEDS AND BONDS. 

1. A conveyance by deed, of “the south part of the east half of the north 
east quarter.of section 27, township 16, and range 12, containing 40 10-100 
acres,” is not a conveyance of the south half of the half quarter section, 
without reference to quantity, but is a conveyance of the number of acres 
mentioned, of the south half of the half quarter section. This construc- 
tion cannot be controlled by the patent for the same land, which describes 
it as containing 80 20-100 acres, nor is parol evidence admissible to show 
that the entire south half of the half quarter was intended to be conveyed, 
though chancery, in a proper case, might reform the deed. Lamar v. 
Minter, 3] 
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DEEDS AND BONDS—conrinvep. 


2. Although a deed recites, that the grantor has “ granted, bargained, and 
sold,” a tract of land, the title will not pass, if from the whole instrument, 
and a contemporaneous agreement executed by the parties, it is evident a 
title bond was intended by the parties, and not a conveyance of the land 
in presenti. Chapman v. Glassell, 50 

3. A vendee, holding only a bond for title, cannot resist a recovery at law, 
when the vendor sues to recover the possession. His remedy is in equity 
to file a bill to redeem. A purchaser from the vendee without notice, is 
in no better condition, as it was his duty to inquire into the nature of the 
title he was purchasing. Notice to quit previous to the institution of the 
suit, is not necessary. Chapman v. Glassell, 50 








DEEDS, AND REGISTRY OF. 
1. To authorize the reading of a deed of trust in evidence, the execution of 
the deed must be proved, though it is recorded. Brock v. Headen, 370 
2. To authorize the registration of a deed of trust, the certificate of the pro- 
bate should show, that it was executed on the day and year mentioned in 
the deed, and that the witnesses subscribed it in the presence of the ma- 
ker of the deed, and in the presence of each other. Jb. 370 
3. An instrument which on its face purports to be under seal, will be con- 
sidered a deed, though a scrawl is omitted to be made opposite the name. 
Shelton v. Armor, et al. 647 
4. A certificate of probate of a deed which recites, that “ W. E. acknow- 
ledged his signature to the annexed deed, to W. B., for the purposes there- 
in mentioned,” is not sufficient to authorize the registry of the deed, or the 
reading a certified copy as evidence. Ib. 647 
5. A voluntary deed, delivered to the grantee, conveying to him slaves, re- 
serving to the grantor a life estate, is operative at common law against 
purchasers, and subsequent creditors, and is also valid as between the 
grantee, and the personal representative of the grantor, although he dies 
in possession, and his estate is declared insolvent. dams v. Broughton, 
Adm’r, &c. 731 
6. When such a deed is made in another State, and the property brought af- 
terwards into this State by the grantor, there is no law requiring the deed 
to be recorded. Ib. 731 
7. Such an instrument, if made and delivered to a person in being, is a pre- 
sent gift passing the title immediately, and therefore not testamentary in 
its character. 1b. 731 
8. A conveyance of slaves by deed by one residing in Georgia, reserving to 
the donor the possession of the slaves during his life, and not made in 
contemplation of a removal of the slaves to this State, is valid in this 
State, without the registration required by the statute of frauds. Jb. 731 


See Drunkenness, 3. 
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DEBTOR AND CREDITOR. 


See Chancery, 18. 
See Partners and Partnership, 6, 7. 


DEMAND. 
1. A demand before action brought, is not necessary, unless a demand is ne- 
cessary to render the detention unlawful. Brock v. Headen, 371 


2. When an agent instructed to sell a horse, exchanges it for another, the 
act is a conversion, and the agent becomes liable to the owner, for the 
value of the animal, without a demand. Ainsworth v. Partillo, 460 


DEPOSITION. 


1. When a commission issues to three persons to take a deposition, if the 
parties appear before one of the commissioners, and cross-examine the 
witness, they cannot afterwards object, that one commissioner had not au- 
thority to act. Douge v. Pearce, 128 

2. A deposition will not be rejected, because the clerk has made the com- 
mission returnable to a day when no court was held. Scott v. Baber, 182 

3. The objection cannot be made for the first time at the trial, that the com- 
missioner was related to the party taking the deposition, for the purpose of 
suppressing it. Jb. 182 

4, A general objection to the reading of a deposition, as evidence, will not 
authorize the raising particular objections to it, in the appellate court. 
The objection must be specifically raised in the primary court. Donnell 
v. Thompson, 449 

5. Where the rejection of a deposition, cannot, according to the rules of law, 
work any injury to the party offering it, its improper rejection, will not be 
an error for which the judgment will be reversed. Jb. 440 

6. An objection to an entire deposition is not good, if part is sufficient. The 
objectionable part should be pointed out. The fact, that certain parts of 
the deposition were rejected, cannot make the refusal of the court to sus- 
tain the objection to a greater extent, an available error. Hatchett & Bro. 
v. Gibson, 588 


' DIVORCE AND ALIMONY. 


1, A consent by husband and wife, to live apart, does not authorize either to 
charge the other with a desertion from bed and board, with the intention of 
voluntary abandonment. Jones v. Jones, 145 

2. A marriage solemnized in this State, is not dissolved by an abandonment 
of one of the parties, unless sanctioned by a divorce in due form. Wells 
v. Thompson, 794 


DOMICIL. 


1. One who considers Talladega county as his place of residence, and re- 
mains in Wetumpka during the winter, or business season, and declares 

















862 INDEX. 





DEEDS AND BONDS—continuep. 


2. Although a deed recites, that the grantor has “granted, bargained, and 
sold,” a tract of land, the title will not pass, if from the whole instrument, 
and a contemporaneous agreement executed by the parties, it is evident a 
title bond was intended by the parties, and not a conveyance of the land 
in presenti. Chapman v. Glassell, 50 

3. A vendee, holding only a bond for title, cannot resist a recovery at law, 
when the vendor sues to recover the possession. His remedy is in equity 
to file a bill to redeem. A purchaser from the vendee without notice, is 
in no better condition, as it was his duty to inquire into the nature of the 
title he was purchasing. Notice to quit previous to the institution of the 
suit, is not necessary. Chapman v. Glassell, 50 


DEEDS, AND REGISTRY OF. 
1. To authorize the reading of a deed of trust in evidence, the execution of 
the deed must be proved, though it is recorded. Brock v. Headen, 370 
2. To authorize the registration of a deed of trust, the certificate of the pro- 
bate should show, that it was executed on the day and year mentioned in 
the deed, and that the witnesses subscribed it in the presence of the ma- 
ker of the deed, and in the presence of each other. Jb. 370 
3. An instrument which on its face purports to be under seal, will be con- 
sidered a deed, though a scrawl is omitted to be made opposite the name. 
Shelton vy. Armor, et al. 647 
4. A certificate of probate of a deed which recites, that “W. E. acknow- 
ledged his signature to the annexed deed, to W. B., for the purposes there- 
in mentioned,” is not sufficient to authorize the registry of the deed, or the 
reading a certified copy as evidence. Ib. 647 
5. A voluntary deed, delivered to the grantee, conveying to him slaves, re- 
serving to the grantor a life estate, is operative at common law against 
purchasers, and subsequent creditors, and is also valid as between the 
grantee, and the personal representative of the grantor, although he dies 
in possession, and his estate is declared insolvent. dams v. Broughton, 
Adm’r, &c. 731 
6. When such a deed is made in another State, and the property brought af- 
terwards into this State by the grantor, there is no law requiring the deed 
to be recorded. Jb. 731 
7. Such an instrument, if made and delivered to a person in being, is a pre- 
sent gift passing the title immediately, and therefore not testamentary in 
its character. 1b. 731 
8. A conveyance of slaves by deed by one residing in Georgia, reserving to 
the donor the possession of the slaves during his life, and not made in 
contemplation of a removal of the slaves to this State, is valid in this 
State, without the registration required by the statute of frauds. Jb. 731 


See Drunkenness, 3. 
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DEBTOR AND CREDITOR. 


See Chancery, 18. 
See Partners and Partnership, 6, 7. 


DEMAND. . 
1. A demand before action brought, is not necessary, unless a demand is ne- 
cessary to render the detention unlawful. Brock v. Headen, 371 


2. When an agent instructed to sell a horse, exchanges it for another, the 
act is a conversion, and the agent becomes liable to the owner, for the 
value of the animal, without a demand. Ainsworth v. Partillo, 460 


DEPOSITION. 


1. When a commission issues to three persons to take a deposition, if the 
parties appear before one of the commissioners, and cross-examine the 
witness, they cannot afterwards object, that one commissioner had not au- 
thority to act. Douge v. Pearce, 128 

2. A deposition will not be rejected, because the clerk has made the com- 
mission returnable to a day when no court was held. Scott v. Baber, 182 

3. The objection cannot be made for the first time at the trial, that the com- 
missioner was related to the party taking the deposition, for the purpose of 
suppressing it. Jb. 182 

4. A general objection to the reading of a deposition, as evidence, will not 
authorize the raising particular objections to it, in the appellate court. 
The objection must be specifically raised in the primary court. Donnell 
v. Thompson, 449 

5. Where the rejection of a deposition, cannot, according to the rules of law, 
work any injury to the party offering it, its improper rejection, will not be 
an error for which the judgment will be reversed. Jb. 440 

6. An objection to an entire deposition is not good, if part is sufficient, The 
objectionable part should be pointed out. The fact, that certain parts of 
the deposition were rejected, cannot make the refusal of the court to sus- 
tain the objection to a greater extent, an available error. Hatchett & Bro. 
v. Gibson, 588 


DIVORCE AND ALIMONY. 


1, A consent by husband and wife, to live apart, does not authorize either to 
charge the other with a desertion from bed and board, with the intention of 
voluntary abandonment. Jones v. Jones, 145 

2. A marriage solemnized in this State, is not dissolved by an abandonment 
of one of the parties, unless sanctioned by a divorce in due form. Wells 
v. Thompson, 794 


DOMICIL. 


1. One who considers Talladega county as his place of residence, and re- 
mains in Wetumpka during the winter, or business season, and declares 
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DOMICIL—continvep. 


that he never intended to abandon his residence in Talladega, is qualified 
to vote in that county. The State er rel. Spence v. The Judge of 9th Judi- 
cial Circuit, 806 
2. When by birth, or residence, one has acquired a fixed domicil, a tempora- 
ry absence, on business or pleasure, with the intention of returning, and an 
actual return, in accordance with such intention, will not work a change 
of the domicil. Jb. 806 


DOWER. 

1. When dower is assigned, out of adjoining lands, lying in contiguous 
counties, the party at whose instance it is done, cannot afterwards com- 
plain that the court had no jurisdiction to make an allotment out of the 
county. .4dams, and wife, v. Barron, Adm’r, 205 

2. A return of the sheriff, that he has assigned dower to the widow, “as 
shown by the annexed return,” is sufficient, as it will be presumed, that 
the return annexed, is the report of the commissioners. Jb. 205 

3. A designation of the tracts allotted as dower, by their designation at the 
land office, is sufficient, without describing them by metes and bounds. 





Ib. 205 
4, An assignment to the widow, and putting her in possession, is sufficient» 
though she has a husband. Jb. 205 


5. Notice of the time of the confirmation of the report of the commissioners, 
is not necessary. If injured by such confirmation, a motion should be 
made in the same court to set it aside. Ib. 205 

6. The widow of one deceased, has no right to occupy a plantation belong- 
ing to her husband, several miles distant from his residence, in a town, 
as keeper of a hotel, until it is allotted to her, as part of her dower; con- 
sequently cannot retain the rents upon the ground of quarantine. Smith’s 


Heirs v. Smith’s Adm’r, é 329 
7. The orphans’ court cannot award damages to the widow, upon the allot- 
ment of dower. Jb. 329 


8. An administrator has no power to purchase the widow’s dower right in 
land, with the personal assets. Nor will the fact, that the purchaser of 
the estate supposed the dower was extinguished, legalize the purchase 
made by the administrator of the widow’s right. Ashurst’s Adm’r vy. Ash- 
urst’s Heirs, 781 


DRUNKENNESS. 

1, Although drunkenness reduces a man to a state of temporary insanity, it 
is no excuse for crime which is the immediate result of it. So, upon a 
trial for an assault with intent to murder, it is not error for the court to 
charge the jury, that the drunkenness of the prisoner should have no effect 
upon their consideration. T'he State v. Bullock, 413 
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DRUNKENNESS—continvep, 

2. Nor is it any ground of equity, that the witness was intoxicated. A par- 
ty who voluntarily goes to trial, with a witness in this condition, does so 
at his peril. Governor v. Barrow, 540 

3. A deed made by one who from excessive intoxication is deprived of the 
use of his reason, so that he is incapable of giving his serious, deliberate 
consent to the act, may be avoided, both at law and in equity, though the 
party claiming ynder the deed may have had no agency in producing the 
drunkenness. Donelson’s Adm’rs v. Posey, et al. 752 


EJECTMENT AND TRESPASS TO TRY TITLE. 


1. The judgment in an action of trespass to try title, has no greater effect, as 
a bar to another action for the same land, than a judgment in ejectment. 
Camp v. Forrest, and another, 114 

2. In an action of ejectment, a notice to quit is not rendered necessary, by 
proof of a contract between the defendant, and a stranger, between whom 
and the lessor of the plaintiff, no connection is shown in respect to the ti- 
tle of the property. Petty v. Doe ex dem. Graham, 568 


ELECTIVE FRANCHISE. 


1. In the case of a contested election, the circuit judge, under the act of 
1840, acts as the returning officer, although he is clothed with power to 
re-examine and recount the votes, and to reject such as are illegal; and a 
mandamus will lie to compel him to give a certificate of election to the 
party legally elected, when it is withheld by the judge from him. The 
State ex rel. Spence v. The Judge of 9th Judicial Circuit, 805 

2. The word “ Pence,” was written on a ticket, cast at an election for she- 
riff, at which Spence was a candidate. On counting out the votes, the 
managers called in the voter, who declared that he did not intend to vote 
in the sheriff’s election, and therefore wrote the word “Pence” on his 
ticket. Held, that it was properly rejected by the managers. Ib. 805 

3. When a vote is improperly rejected by the managers of anelection, upon 
a contest before the circuit judge, he has not the power to consider the vote 
as cast for the candidate, whom the voter declares he intended to vote for. 
But if the improper refusal to permit the vote to be cast changed the re- 
sult, the election should be declared void. Ib. 806 

4, One who considers Talladega county as his place of residence, and re- 
mains in Wetumpka during the winter, or business season, and declares 
that he never intended to abandon his residence in Talladega, is qualified 
to vote in that county. Jb. 806 

5. When by birth, or residence, one has acquired a fixed domicil, a tempo- 
rary absence, on business or pleasure, with the intention of returning, and 
an actual return, in accordance with such intention, will not work a change 
of the domicil. Jb. 806 
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ELECTIVE FRANCHISE—continvep. 


6. The ballots, or votes themselves, are higher evidence of the number of 
votes cast, than the certified lists of the votes sent by the managers at each 
precinct, to the managers at the court house, and if either party received 
more votes than were counted for him, the circuit judge should correct the 
mistake, and count the votes. Ib. 806 

7. If the managers at an election are legally appointed, and duly qualified 
to act, the right of one elected cannot be impaired by the neglect or omis- 
sion of the managers, in preserving the votes after the election is over, in 
the manner prescribed by the statute. The statute prescribing the mode 
in which the ballots shall be preserved after the election is dirctory merely. 
Ib. 806 

8. When the ballot box of a precinct is found to contain six more votes than 
were returned by the managers, for one of the candidates; when two of 
the managers swear that they believe he received more votes than were 
counted for him, and certified to the managers at the court house, and there 
is no proof that the additional votes were fraudulently inserted in the bal- 
lot box, after the election, the circuit judge should allow them. Jb. 806 


ERROR. 


1. If a defendant in chancery, omits to move the chancellor, to dismiss the 
bill for not having been filed in the proper county, he cannot assign it for 
error in this court. Br. B’k at Mobile v. Rutledge and Watts, 196 

2. No objection can be taken in the appellate court, for the allowance, or re- 
jection of any item of the account, or for the failure to allow commissions, 
unless an exceptive allegation be filed in the orphans’ court, showing the 
ground of admission, or rejection. Long v. Easly, 239 

3. The refusal of the court to permit the sheriff to amend an execution, pend- 
ing the trial of a cause, cannot be assigned for error upon the judgment 
in the cause. McCollum v. Hubbert and Caple, 282 

4, The refusal of a court, pending a motion against the sheriff, to permit 
him to amend his return, cannot be assigned as error in the judgment up- 
on the motion. If the party is prejudiced by the refusal, the remedy is 
by mandamus. Caskey, et al. v. Haviland, Risley & Co. 314 

5. A clerk of the circuit or county court, must issue a writ of error on the 
application of any one against whom a judgment is rendered in his court, 
make out a complete transcript of the record, and deliver them to the 
party, his agent, or attorney, and has no right to require his fees to be 
paid in advance. Parker and wife v. McGaha, Adm’r, 344 

6. The refusal .of a court to non-suit a plaintiff, because his recovery is less 
than $50, is not a matter revisable onerror. Ainsworth v. Partillo, 460 

7. A writ of error cannot be prosecuted on a judgment of the court refusing 
to quash, in the name of the deceased party, as defendant to the writ. 
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ERROR—conrTINvep. 
The remedy, it seems, would be by an application to the supreme court 
for a mandamus. Moore & Cocke v. Bell, 469 

8. A reference to the master, to ascertain the sum which by the decree is 
ordered to be paid to the complainant, does not render it interlocutory, 
when the principles are settled*by the chancellor by which the amount is 
to be ascertained. McKinley v. Irvine, et al. 681 

9. Upon a writ of error sued out upon a final decree in the orphans’ court, 
against an administrator, he cannot assign for erfor, that he had been im- 
properly removed from the administration, by a previous decree of the 
court. Price v. Simmons, 4dm’r, 749 


ESTATES OF DECEASED PERSONS. 

1. The assets of an estate in the hands of an administrator, cannot be sold 
by execution for the payment of his debts, although he has made no re- 
turn of the property levied on, and may be guilty of a devastavit, if he has 
not actually converted the property to his own use. Br. Bank at Mont- 
gomery v. Wade, 427 

2. The possession and use of the property, by the administrator, is not evi- 
dence of a conversion, the administrator having married the widow of the 
intestate, and there being children of the former marriage in their mi- 


nority. Jb. 427 
EVIDENCE. 
1. An attorney at law is a competent witness for his client, unless he has an 
interest in the suit. McGehee, Adm’r, v. Hansell, 17 


2. A patent for land issued to Sheppard S. Johnson, and a deed for the same 
land was made by Spencer S. Johnson—Held, that it was admissible to 
prove that the patentee was known, when the patent issued, as Sheppard 
Spencer Johnson, and that the two names were intended to indicate the 
same person. Lamar v. Minter, 31 

3. The declaration of one owning land on the opposite side of a line, insist- 
ed on as the proper boundary, is not admissible to prove the boundary, it 
not being shown that his testimony could not be obtained. Jb. 31 

4. Under the act of 1836, “ for the relief of tenants in possession against dor- 
mant titles,” to entitle the tenant to compensation for permanent and valu- 
able improvements, it is sufficient that his occupancy was bona fide, under 
color of title. And for the purpose of showing that his occupancy was 
adverse, he may prove by parol, that it was the intention of the plaintiff to 
sell, and of the defendant to purchase the land in controversy, though by 
mistake omitted in the deed. Ib. 31 

5. M was living separate from his wife, who had gone to her father’s, and M 
had commenced a suit to recover from T, the father, certain slaves which 
he had received upon the marriage. Whilst this suit was in progress, the 
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EVIDENCE—continvrep. 


father stated to one H, that if M would dismiss his suit, and execute a re- 
lease, he would put him on a place, '*t him have his family, and the use of 
the slaves, and if he would do right, at the end of five years, he would 
have regained his confidence. H did not know M at this time, and was 
not requested to communicate this to him, by T, but in a few days sought 
him out, and told him what T had said. Soon afterwards he visited T, 
and proposed to inform him what M had said. T inquired, if witness was 
sent by M, and being informed he was not, said it was well—that he 
should not receive propositions from M, but through men of his own age 
and named Roper, and others, as proper persons. Ropor then, at the in- 
stance of M, visited T, to endeavor to bring about a reconciliation, but T 
declined to receive any proposition, or to grant an interview to M, until 
he had executed a release, and recognized the slaves tobe his. This be- 
ing communicated to M, he executed the release, and dismissed the suit ; 
the parties met, and the release was delivered. M and T had a private 
interview, at the end of which T remarked aloud, that M had satisfied 
him; and he took back every thing he had said against him, adding, there 
were some things his family required explanation of, or Mrs. T could not 
be reconciled. M and his wife have not lived together since, but the 
breach between the parties has widened; and there was no proof that T 
had made any effort to bring about a reconciliation, or to do any of the 
acts he had proposed to H to do, if a release was executed by M. Held, 
that this testimony was relevant, and proper to go to the jury, as evidence 
of the inducements held out by T to M, to execute the release, and of the 
fact, that he knew they had been communicated to M, and had produced 
on the mind of M, the impression, that if he executed the release, his fam- 
ily would be restored to him. T'urnipseed v. McMath, 44 
4, If at the time of making a will, a testator is of sound mind, proof that 
twelve years before he had made a will, making a different disposition of 
his property, is irrelevant. Roberts v. Trawwk, 68 
7. The declarations of the testator, made before, and at the time of the exe- 
‘cution of the will, or so shortly thereafter as to form a part of the res ges- 
tae, and necessarily connected with it, may be received, to prove fraud or 


undue influence in its execution. Ib. 68 
8. Proof that one named as an executor in the will refused to take upon him 
its execution, is wholly irrelevant. Jb. 68 


9. Upon a question of sanity, opinions of the capacity of the testator can on- 
ly be given when preceded by the facts, or circumstances, upon which 
they are based; and can only be given by those whose long intimacy, and 
familiar and frequent intercourse with the deceased, qualifies them pecu- 
liarly to detect any mental alienation. 1b. 68 

10. Testimony conducing to prove the unnatural character of the will, is ad- 
missible—as, that it deprived the most unfortunate of the testator’s chil- 
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dren of any participation in his bounty—or, that the testator was old, was 
in feeble health, of weak mind, or was prejudiced by his wife against his 
children. Jb. 68 
11. When proof has been.made, that a party admitted an account to be cor- 
rect, the effect of the admission may be destroyed, or impaired, by proof, 
that it was hastily, or inconsiderately made, without a knowledge of the 
facts ; but it is not admissible to prove, that in the opinion of others, he is 
not a man of capacity, or education, to understand long accounts, and is 
rather dull. Stewart v. Conner, 94 
12. Parol evidence is inadmissible to establish, whether land was, or was not 
an Indian reservation, as higher evidence exists of the fact, at the gene- 


ral land office. Mitchell v. Cobb, 137 
13. The suspicion, or jealousy of the wife, of one indicted for adultery, can- 
not be adduced as evidence against him. T'he State v. Crowley, 172 


14. Acts occurring eighteen months after the finding of an indictment for 
adultery, and not connected with other acts, occurring within the time laid 
in the indictment, cannot be given in evidence, though tending to prove 
an illicit connection. Jb. 172 

15. If, in answer tothe usual concluding interrogatory put to a witness, to 
state any thing he may know favorable to the party taking his deposition, 
he discloses material matter, bearing on the question touching which he 
is examined, it cannot be rejected, on the ground that such answer was 
not specially called for. But if the answer could exert no influence upon 
the decision of the question, or point submitted to the jury, it may be re- 


jected by the court. Yarborough v. Hood, 176 
16. Parol proof of the entry of land, is not admissible, unless a sufficient rea- 
son is shown for admitting the secondary evidence. Jb. 176 


17. In actions against a sheriff for failing to serve process of garnishment on 
a supposed debtor of the defendant in attachment, the judgment recovered 
by the plaintiff in the attachment suit, is evidence prima facie of the inju- 
ry sustained, without producing the note on which the judgment was 
founded. Kirksey v. Prior, 190 

18. P having had the use of the slaves of S, and his personal service for a 
year, after the death ofS, promised the father of S, to pay him $600 for 
the hire and services of S. Held, that although this promise was witheut 
consideration, yet the jury might consider it, as a circumstance, showing 
the estimate P placed upon the value of the services, and therefore not ir- 
relevant. Pope v. Randolph, adm’r, 215 

19. A deed by which F acknowledges himself indebted to B in the sum of 
$1,600 with condition, “that ifthe above bound H F, does convey, and de- 
liver to said D B, his heirs, &c., a certain negro woman, Rachel, and her 
child, named Reuben, conveyed and sold to the said H F, by the said D 
B, when the sad D B pays the said H F five hundred and sixty two dol- 
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Jars, then this bond to be void,” &c., whether regarded as a mortgage, or 
conditional sale, in the absence of proof of fraud, mistake, or surprise, 
cannot be explained by parol proof. Freeman, adm’r, v. Baldwin, 246 

20. When the answer denies the execution of such an instrument, or alledg- 
és that it has been altered since its execution, by adding the condition, 
the execution must be proved. Jb. 246 

21. The certificate of the clerk of the supreme court, that a judgment of the 
primary court had been affirmed on error, is prima facie evidence of the 
fact. McCollum v. Hubbert and Caple, 282 

22. It is not competent to prove by reputation, that a party who had been in 
possession of land, occupied it as a tenant, and had no title. Moore v. 
Jones, 296 

23. A witness (the wife of the defendant in attachment) was asked, “ did you 
not, after the lot was rented to Wm. Byrne, for the year 1845, and before 
the rent was due, promise to pay debts to W & H, B & T, and M A and 
J H W, in aconversation between Wm. Houston and yourself, in the 
parlor of the Marion Hotel, or in the Marion Hotel, out of the rent due by 
said Byrne, for said lot, in 1845;” and she having answered in the nega- 
tive—Held that the plaintiff might prove by Houston, that she did make 
such statements, for the purpose of discrediting her, she having been call- 
ed by the opposite party, to prove his right to the rent of the land. Jb. 296 

24. When one party introduces irrelevant testimony, the other may rebut it, 
and it cannot be objected that the fact which it was offered to rebut was 
irrelevant. Havis v. Taylor, 324 

25. A record of a judgment properly certified, is evidence of the fact that such 
a judgment exists, against strangers as well as parties and privies. Jb. 324 

26. In a suit for wrongfully and vexatiously suing out an attachment, a de- 
claration by the plaintiff about a week before the attachment issued, of his 
intention to leave the State temporarily, not made in the presence of the 
defendant, or shown to have come to his knowledge previous to the issue 
of the attachment, is pot admissible inevidence. Jb. 324 

27. Proof of general reputation in the neighborhood, that the plaintiff was 
about leaving home, for Arkansas, on a visit, is also inadmissible. Jb. 325 

28. Declarations of the plaintiff, after the attachment issued, of his intention 
in leaving the State, are not competent. Jb. 325 

29. A justice of the peace cannot be permitted to prove the contents of pa- 
pers, or the proceedings had before him in his office, and which were re- 
duced to writing, without showing first the loss, or destruction of the 

igher evidence. Bullock v. Ogburn, use, &c. 346 

30. To authorize the reading of a deed of trust in evidence, the execution of 
the deed must be proved, though it is recorded. Brock v. Headen, 370 

31. When a deed is not read as a recorded instrument, it is not an error pre- 
judicial to the party against whom it is offered, that the clerk is permitted 
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to prove, that the deed was proved before him, as stated in his certificate; 
though such proof might be improper, unless the certificate was attacked 





for fraud, or a clerical mistake attempted to be shown. Jb. 370 
32. When a demand is proved to be extinguished, it is not necessary to pro- 
duce the note which was the evidence of it 1b. 371 


33. Evidence of a parol agreement, contemporaneous with an indorsement of 
a bond, that the indorsees should take other steps to collect the bond from 
the obligors than the indorsement contemplated, and that they had _per- 
formed the agreement, and that subsequently the indorser had recognized 
the agreement, and advised the continuance of the steps they had taken 
to collect the bond, is inadmissible, as it contradicts the legal effect of the 
indorsement. Carlton v. Fellows, Read & Co. 437 

34. It is competent for one who hands a note to another for collection, to 
prove his own declarations made at the time, showing his ownership of 
the note. Donnell v. T’hompson, 440 

35. Parol evidence is admissible to show, that a deed, or bill of sale, abso- 
lute on its face, was intended as a mortgage, or that it was executed and 
delivered upon certain trusts, not reduced to writing, and upon the proof 
being made, a court of equity will decree their execution. R. Bishop’s 
Heirs v. The Adm’r and Heirs of S. Bishop, 475 

36. The fact that a defendant sued in attachment is insolvent, is proper to be 
given in evidence, as a circumstance to be considered by the jury, in as- 
certaining the damages, but is no answer to the action, and therefore a 
plea relying on it as such, is bad on demurrer. Donnell v. Jones, et al. 490 

37. Objections to testimony taken thus, in the court below, to exclude “ the 
latter part of the answer of J D W, tothe 4th interrogatory,”—“ to exclude 
so much of the answer to the 5th interrogatory, as was matter of opinion,” 
—* to exclude all and every part of the testimony, which was offered by the 
plaintiff, showing their credit was impaired by suing out the attachment,” 
—and a general objection to the interrogatories to a witness, “to all and 
every interrogatory inquiring of specific damage, or loss, sustained by 
plaintiffs, and to all answers on that subject, and to all opinions of the wit- 
ness,” are too vague and indefinite to require the inferior court ta act, or 
to enable an appellate court to supervise it Jb. 491 

38. A leading question is one which suggests to the witness the answer de- 
sired, but a discretion must be left to the court trying the cause, to be ex- 
ercised in reference to the character of the investigation, the condition 
and disposition of the witness, and the peculiar circumstances attending 
the examination. Jb. 491 

39. Proof of special damage, arising from the loss of reputation, credit, or 
business, or the withdrawal of particular customers, cannot be made, un- 
less such special damage is averred in the declaration. Jb. 491 

40. A statement by a witness, “that from his acquaintance with the business 
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of the plaintiffs, the issuing and levying of the attachment had the effect of 
destroying their credit and standing as merchants, and preventing them 
from carrying on their business, and forcing them into an assignment,” is 
not admissible as evidence, being the opinion of the witness, or his deduc- 
tion from facts, and not a statement of the facts themselves. Jb. 491 

41. Under the general averments of the declaration, evidence is admissible to 
prove the general loss of credit, and mercantile character, but not to prove 
the loss of any particular customer. 1b. 491 

42, The object of the defendant being to recoup the damages, it was compe- 
tent for him, when sued for the advance, to prove the destruction of his 
cotton by fire, and the manner in which it occurred. Hatchett & Bro. v. 
Gibson, 587 

43. The question being whether a warehouse was fire-proof, a witness stated 
he did not know what constituted a fire-proof warehouse, but that he knew 

. what was regarded as such in Wetumpka, (where this house was situated,) 
and described the constituents of such a house, and that the plaintiffs’ did 
not conform to it: Held, that although this answer was rejected by the 
court, it was allowable to refer to it, to determine whether another fact 
disclosed, was competent evidence. Jb. 588 

44. Proof, that a witness introduced against the plaintiffs, had used expres- 
sions showing that he entertained ill feelings towards the plaintiffs, with- 
out proving what the expressions were, is inadmissible. 1b. 588 

45. When the subscribing witness to a deed, voluntarily incapacitates him- 
self from proving it, by becoming interested in it, the deed cannot be prov- 
ed by secondary evidence. McKinley v. Irvine, et al. 682 

46. A witness having sworn to facts, tending to prove a payment of the claim 
in suit, together with other demands, between the same parties, in Octo- 
ber, 1834, it is not admissible to produce one of the claims referred to by 
the witness as being then paid, (but not the one in suit,) upon which was a 
credit, bearing date Ist February, 1835, either to discredit the witness, or 
to show that the claim sued on was a subsisting liability. Hadjo, use, &c. 
v. Gooden, 718 

47. When proof has been adduced, that a witness had made contradictory 
statements, in respect to the facts he then deposed to, it is competent to 
sustain his credibility by proof of general good character. Jb. 718 

48. A witness may be examined to prove character, who swears that he is 
acquainted with the general character for truth, of the witness assailed, in 
the neighborhood in which he lives, although he admits he was acquaint- 

yed only with some of his neighbors, and had never heard any of them speak 
of his character for truth, or heard it called in question. Jb. 718 

49. The execution of a bond by the persons styling themselves commission- 
ers of the permanent seat of justice for Bibb county, is not proof of the 
fact as against third persons. Carter’& Logan v. Garrett, 728 








INDEX. 873 


EVIDENCE—continvep. 
50. An account furnished by the clerk of a steamboat, showing that a quanti- 


ty of wood had been furnished, is competent testimony of a debt due from 
the steamer, although it may not state with precision the amount due.— 


Lynch v. Bragg, 773 
51. A bill in chancery is not evidence for the party filing it. Cawsey v. Dri- 
ver, 818 


See Gaming, 4. 
See Nuisance, 1. 
See Principal and Agent, 5. 
See Record and Judgment Roll, 2. 
~ See Sheriff and his Sureties, 1, 2. 
See Warehouse and Warehousemen, 2, 3, 4, 5, 6. 


EXECUTION, AND WRIT OF. 


1. A bond conditioned to make title to land, on the payment of the purchase 
money, is an equity merely in the vendee, which cannot be sold by exe- 
cution at law against him. Driver v. Clark & Givens, 192 

2. A variance between an execution, and the judgment tofenforce which it 
was issued, does not render the execution a nullity, as it may be amend- 
ed, so as to conform to the judgment. McCollum v. Hubbert and Caple, 282 

3. A sheriff having executions in his hands, made a levy on land, and went 
out of office, without making sale of it. The execution on which the levy 
was made coming to the hands of his successor after his qualification, he 
struck the name of his predecessor out of the levies, and inserted his own, 
altering the date to correspond with his reception of the execution, and 
sold under this levy. Held, that the sale was not affected by the previous 
levy of his predecessor. Jb. 290 

4. A purchaser who has made full payment, entered into and retained the 
possession of land, but who has no other evidence of title, than a bond 
conditioned to make him a conveyance in due form, has not such a title 
as can be sold under execution at law. Nor will the purchaser at the 
sale, with the sheriff’s deed, acquire such a title that he can maintain an 
action at law to recover the possession. Elmore & Willis v. Harris, 360 

5. A return of satisfaction, upon an execution made by the sheriff, by the 
directions of the plaintiff’s agent, precludes the plaintiff from issuing an- 
other execution, upon the judgment, whilst the return continues in force, 
and discharges the lien of the execution, as against a purchaser from the 
defendant in execution, who bought prior to the return being made. Br- 
Bank of Mobile v. Ford, 431 

6. Execution cannot be sued out on a judgment after the death of the plain- 
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tiff, in his name, and if it is so issued, may be superseded by the defend- 
ant, and quashed on motion. Moore & Cocke v. Bell, 469 

7. If the clerk commits an error in the taxation of the costs, it will be cor- 
rected on a motion to retax the costs, but furnishes no ground for quash- 
ing the execution. Spann v. Cole, 473 
_8. An indorsement of the sheriff, upon an execution, “the defendant has the 
plaintiff’s receipt for the debt, interest and costs, in this case,” is not a 
legal return, and will not prevent an alias execution from being issued.— 
McKeagg v. Collehan, 828 
9. A receipt is open to explanation, and if fraudulently obtained, in discharge 
of an execution, or is without consideration, it will oppose no obstacle to 


a recovery. Ib. 828 


See Estates of Deceased Persons, 1. 
See Forthcoming Bond, 1. 
See Husband and Wife, 1 


EXCEPTIONS, BILL OF. 
See Construction, 2. 
EXECUTORS AND ADMINISTRATORS AND THEIR SURETIES. 


1. When, in obedience to a sci. fa. one appears us administrator de bonis 
non, by his attorney, and proceeds to trial, it will be presumed that he was 
the representative of the deceased, and was regularly made a party to the 
suit. McGehee, Adm’r, v. Hansell, 17 

2. An executor is entitled to a credit for payments made to a creditor of a 
legatee, by his direction. Watson, et al. Legatees, v. McClanahan, Ex’r, 57 

3. An executor offering a will for probate, cannot take a non-suit. Roberts 
v. Trawick, 68 

4, The orphans’ court has no power to allow an administrator to apply the 
share of a distributee, to debts he claims to be due him from such distrib- 
utee, unless the distributee consents to it. Kidd v. Porter, Adm’r, 91 

5. The lien of a judgment upon the real estate of a deceased debtor, is de- 
stroyed by his death, and upon the declaration of the insolvency of the es- 
tate, before judgment on scire facias, subjecting the land, the estate vests 
in the administrator, for the purpose of paying all the debts pro rata. Burk’s 
Adm’r v. Jones & Allen, 167 

6. An administrator de bonis non, may sue in his own name, as such admin- 
‘istrator, upon a note made payable to his predecessor in the administra- 
tion. Barron, Adm’r, v. Vandvert, Adm’r, 232 

7. An administrator is not under a moral obligation to perfect the title to 
land, the consideration of a note held by him in his representative cha- 
racter. Ib. 232 
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8. One executor, who is also a creditor of the estate he represents, may file 
his petition in the orphans’ court, and compel a settlement and distribu- 
tion of the estate, his co-executor having assets for which he fails to ac- 
count. King v. Shackleford, s 435 

9, An administrator, who has made a final settlement, and who has been 
charged with the amount of a note due his intestate, may, when sued by 
the maker of the note, offset the amount due upon it. Hall v. Chenault, 710 

10. Money received by an administrator upon a private sale of the land of his 
intestate, is not assets of the estate, with which he can be charged on his 
final settlement. 4shurst’s Adm’r v. Ashurst’s Heirs, 781 

11. The refusal of the orphans’ court to allow the administrator 74 per cent. 
on his receipts and disburserhents, is not erroneous, unless it be shown by 
clear and convincing proof, that more than the usual compensation should 
be allowed in that particular case. Jb. 782 

See Dower, 8. 

See Estates of Deceased Persons, 1, 2. 

See Orphans’ Court, 9, 10, 11, 17, 18, 19, 20. 
See Wills and Testaments, 1. 


FERRIES AND BRIDGES. 


1, Upon a bill filed for an injunction, against an alledged usurpation of the 
complainant’s right to the exclusive privilege of a ferry, at a place desig- 
nated, describing himself as the lessee of the ferry from the commission- 
ers of the seat of justice for Bibb county, a body corporate, to whom the 
ferry was granted by the court of revenue and roads for said county, the 
complainant is not entitled to relief, having failed to prove the corporate 
character of the commissioners, or a lease from them to him; these facts 
being put in issue by the answer. Carter & Logan v. Garrett, 728 


FORTHCOMING BOND. 


i. The levy of an execution on personal property, and the taking a forth- 
coming bond by the sheriff, does not affect the lien of the judgment, on 
the land of the defendants, though the bond be forfeited. Nor is the len 
of the judgment affected, by the omission of the sheriff to return the forth- 
coming bond forfeited, or by his failure to return the execution. Branch 


Bank at Montgomery v. Curry, 304 
FRAUD. 
1. A release obtained by fraud is void. T'urnipseed v. McMath, 44 


2. The possession of personal property, obtained by a fraudulent contract, 
with one indebted at the time, will not ripen into a title by force of the 
statute of limitations, against the creditors of the vendor. Powell v. 
Wragg & Stewart, 161 
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3. A sale of goods enclosed in boxes, and not exposed to view, is evi- 
dence of fraud; yet it cannot have the effect to render the deed of trust 
void, if bona fide in its creation. Quere—If the goods were of value suffi- 
cient to @atisfy the demand of the creditor who caused the sale to be made, 
and there was no other demand to be satisfied out of the assigned effects, 
whether a court of law could declare the deed inoperative by reason of 
such sale? Brock v. Headen, 371 

4. When a purchase made by a ward, of his former guardian, is attacked for 
fraud, the former may show, that he was advised in the State of Georgia , 
to come to Alabama, and secure the debt by a purchase of the slaves in 
controversy ; and that he did come in afew days, and make the purchase, 
for the purpose of explaining the transaction, and the motives which 
prompted the purchase. Goodgame v. Clifton, 583 

5. A school master, with boarders in his house, and whose wife was in fee- 
ble health, being deeply embarrassed, sold five slaves for their fuli value, 
the money to be paid to the creditors of the vendor, with an agreement, 
that one of the slaves should remain in thefamily of the vendor, until the 
end of the year, she being the cook, and the only servant remaining after 
the sale. Held, that these facts, sufficiently repelled the inference of 


* fraud, arising from the retention of the possession after the sale. Hen- 


derson v. Mabry, 713 
See Contract and Agreement, 3. 
See Sales under Judicial Process, 3. 


FRAUDS, STATUTE OF. 

1. A conveyance of slaves by deed by one residing in Georgia, reserving to 
the donor the possession of the slaves during his life, and not made in 
contemplation of a removal of the slaves to this State, is valid in this 
State, without the registration required by the statute of frauds. Adams 
v. Broughton, Adm’r, &c. 731 


GAMING. 

1. Money lost upon a horse race, may be recovered back, if the suit is brought 
within six months from the time the money is paid to the winner. It is 
not necessary the defendant should plead that more than six months has 
elapsed before the commencement of the suit, as the right of action de- 
pends on the suit being brought within that period. Samuels v. Ains- 
worth, 366 

2. No action can be maintained on a note, which was made upon the con- 
sideration of running a horse race, and before the race was run, delivered 
up by the stakeholder, although it is again put in circulation by two of 
the makers, upon a valid consideration, one of the makers not being privy 
to, er assenting to such re-delivery. Brewer and Holly v. Morgan, 551 











INDEX. 877 
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3. H having received from 8, property in pledge for his indemnity, lent his 
note to S for the purpose of raising money uponit. S lost the note at ga- 
ming, and the winner lost it in the same way. The third holder took it to 
H, who being ignorant of the facts, executed to him a new note, in lieu of 
the eld one payableto him. After this, S notified H of the facts, and for- 
bade the payment of the note. Held, that a payment by H, after notice, 
created no charge upon the property placed in his hands for his indem- 
nity. Whitlock v. Stewurt, 790 
4. A notice by one of the parties to a horse race, tothe stakeholder, not to 
pay over the money deposited with him, unless all the judges of the race 
should determine, that V had won the race, cannot be countervailed by 
proof of the rules of racing, or the rules of “the Hayneville Jockey Club.” 
Ivey v. Phifer, 821 
See Witness, 10. 


GARNISHMENT AND GARNISHEE. 


1, When a garnishee answered, that he would be indebted to the defendant 
in attachment, or to another person, who is named, in a certain sum, at a 
future time, the court may cause citation to be issued to such person, to 
contest with the plaintiff the right tothe money. Moorev. Jones, 296 

2. When the plaintiff controverts the answer of the garnishee, or the right of 
a transferee to the debt, an issue will be sufficient, if it re-asserts, that the 
garnishee is indebted, or conceding the answer to be true, denies that the 
assignee has any adverse rights. Ib. 296 

3. The mere fact, that a bond for title to real estate is made to a married 
woman, does not establish that it is her separate estate, at least in a court 
of law; and if the property be occupied by tenants, the husband may sue 
for the rent, or the tenant may be garnisheed by the husband’s creditors. 
If the wife has any equitable rights, she may assert them in a court of 
equity. Jb. , 296 


GIFT. 

1. A father desiring to give his son the use of three slaves for a year, hired 
them to P, with directions to pay the hire to the son, which P promised to 
do—Held, that this was not the transfer of a chose in action, and that the 
administrator of the son, could maintain an action against P, for the hire. 
Pope v. Randolph, Adm’r, 214 

2. A gift of the use, or hire of slaves for a year, the slaves being delivered 
to the person hiring, to consummate the gift, is complete by such delivery, 


and cannot be revoked by the donor. Jb. 215 
3. Delivery of possession, or something equivalent to it, is an essential in- 
gredient of a gift. Phillips v. McGrew, 255 


See Deeds, and Registry of, 5, 6, 7, 8. 
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GUARDIAN AND WARD. 


1. When upon the settlement of a guardian’s account, a balance was found 
in his favor, quere, is it necessary to insert inthe decree the amount of the 
ward’s share of the estate. But if the account as recorded furnishes the 
means of ascertaining it, it may be amended, if desired, in this court, at 
the cost of the plaintiff in error. Lacas & wife v. Hamilton, 447 


HOTCHPOT. 


1. The widow can claim nothing from advancements made by the husband 
to his children, and by them brought into hotchpot. Logan v. Logan, 
Admn’r, 653 


HUSBAND AND WIFE. 


1. A judgment against a female dum sola, but no execution issued thereon 
until after her marriage, creates no lien whatever on her property, and con- 
stitutes no impediment to the levy of an execution on the property, upon 
a judgment obtained against the husband and wife. Haygood v. Har- 
ris, 65 

2. A suit against husband and wife, for a fort, does not abate by the death of 
the husband, unless the fort was committed by her in his presence, or by 
his coercion. Douge v. Pearce, 127 

3. A consent by husband and wife, to live apart, does not authorize either to 
charge the other with a desertion from bed and board, with the intention of 
voluntary abandonment. Jones v. Jones, 145 

A, The mere fact, that a bond for title to real estate is made to a married 
woman, does not establish that it is her separate estate, at least in a court 
of law ; and if the property be occupied by tenants, the husband may sue 
for the rent, or the tenant may be garnisheed by the husband’s creditors. 
If the wife has any equitable rights, she may assert them in a court of 
equity. Moore v. Jones, 296 

5. The husband is an incompetent witness for the wife, in a controversy in 
which she is asserting property levied on as the property of the husband, 
to be her separate estate. Hodges v. The Br. Bank at Montgomery, 455 

6. A decree in chancery, vesting in the wife certain property of the husband, 
to her sole and separate use, upon the allegation that the husband was in- 
debted to the wife an equal amount, is void, as against the creditors of the 
husband, if the design in instituting the suit in chancery was to hinder, 
or delay them, in the collection of theirdebts. Ib. 455 

7. The right of a married woman to recover interest upon a general legacy. 
is not affected by the fact that no trustee had been appointed to act for her; 
especially in a case where the executors had determined not to pay lega- 
cies, until the estate could be made available without a sacrifice. Hallett 
and Walker, Ex’rs, &c. v. Allen, &c. 554 

8. The widow can claim nothing from advancements made by the husband 
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to his children, and by them brought into hotchpot. Logan v. Logan, 
Adn’r, 653 
9. The husband is a tenant by the curtesy, of waste and uncultivated lands, 
not held adversely by another, of which the wife had only the legal seizin, if 
the other incidents necessary to create the tenancy by curtesy exist.— 
Wells v. Thompson, 794 
10. The adultery of the husband is not a forfeiture of the tenancy. Ib. 794 
11. Though the husband may forfeit his estate, as tenant by the curtesy, by 
a wrongful alienation, tending to the disherison of the reversioner, or re- 
mainder man, the sale of his interest as tenant, has no such effect. Ib. 794 


INDIAN TITLES. 


1. Parol evidence is inadmissible to establish, whether land was, or was not 
an Indian reservation, as higher evidence exists of the fact at the general 
land office. Mitchell v. Cobb, 137 

2. The failure of an Indian reservee, or his or her heirs, under the provis- 
ions of the treaty of the 24th March, 1832, with the Creek tribe of Indians, 
to take possession of the land allotted to them, or in any manner to signify 
a desire to remain in this state, after the five years expired, determined the 
estate to which they would otherwise have been entitled, and the land re- 
vested in the United States, without an entry, or other act on the part of 
itsagents. Wells v. Thompson, 793 


INDICTMENT. 


1. An indictment need not conform to the exact words of astatute, creating 
the offence. It is sufficient if the words used in the indictment descrip- 
tive of the offence, are equivalent to those used in the statute. T'he State 
v. Bullock, 413 

2. An indictment charging that the prisoner, “with a certain large knife, 
which he then and there had and held, at and against the body of the said 
H WR, then and there did cut, thrust and stab, with the intent him, the 
said H W R, then and there, feloniously, wiifully, and of his malice afore- 
thought, to kill and murder,” sufficiently states that the intent to commit 
the act was by the use of the weapon described. Jb. = (ae 


INDORSER AND INDORSEE. 


1. B, an indorser on a bill of exchange, paid the amount to the bank, upon 
an agreement that the bank should prosecute their claim against T, a sub- 
sequent indorser, for the benefit of B, but the agreement was not to ap- 
pear on the books of the bank. The bank obtained judgment against T, 
who was ignorant of the payment by B, collected the money, and paid it 
over to B. Held, that T could recover the amount so paid, of B, in an 
action of assumpsit. Boyd v. Taliaferro, 424 
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2. When a writ is properly sued out against the maker of a note, judgment 
obtained, and the statutory return of “no property found,” made by the 
sheriff, it will be sufficient to charge the indorser, though it be shown, 
that the maker removed to another county, after the institution of the suit, 
Quere, if the indorsee is informed of such removal, and that an execution 
would be more likely to be availing there, than if issued in the county in 
which the judgment was obtained, would it not be his duty to send it to 
such county? Weed & Co.v. Brown, 449 

3. A writ is properly sued out, so as to charge the indorser, although the 
maker removed from the county a few days previous to the institution of 
the suit; it not appearing that such removal was open, visible, and noto- 
rious, or that the indorsee had knowledge of the fact; or that the maker 
was a freeholder in the county to which he removed, or was exempt from 


suit in the county in which he was sued. Jb. 449 
See Evidence, 33. 


INDORSEMENT. 

1. An indorsement of a note may be made on the paper on which a torn 
note is pasted, so as to vest the legal title in the indorsee. It is not ne- 
cessary in such a case, any more than in an indorsement on the note itself, 
to prove when it was made. Crutchfield v. Easton, 337 


INFANT AND PROCHIEN AMI. 


1, Aninfant, ten days before his majority, in the purchase of a note, drew 
an order on a third person, of the non-payment of which he had notice. 
Being sued several years after, upon the order, Held, that his omission to 
return the note, or disaffirm the contract, after he attained his majority, 
warranted the implication that he intended to abide by his contract, and 


countervailed the defence of infancy. Thomasson v. Boyd, 419 
INSANITY. 
1. Insanity intervening between the time of the alledged offence, and the 
trial, will not exculpate the prisoner. Jones v. The State, 153 


2. If, from the appearance and conduct of the prisoner, when called on to 
plead, there is reason to believe he is insane, the court should institute a 
preliminary proceeding, to ascertain his sanity. Yet this must be left to 
the sound discretion of the court, and if the prisoner pleads to the indict 
ment, the omission of the court to institute the preliminary inquiry cannot 
be assigned as error, though from the facts as set out in the record, there 
may be strong grounds for the belief, that the prisoner was insane at the 
time of the trial. Ib. 153 

3. Though the opinions of medical men, are entitled to more weight on the 
trial of a cause involving the question of sanity, than that of those whoare 
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not physicians, yet it is the duty of the jury to weigh the whole evidence, 
and if satisfied that the testator was sane, should #o find, although the 
medical men examined were of a differeut opinion. Watson v. Ander- 
son, 202 


INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. When the sureties of a constable, suffer him to act under a bond to which 
their names have been signed, without objection, the jury is authorized to 
infer a waiver by them of any previous demand of additional sureties, be- 
fore it was to be binding on them, and their consent to be bound by it as 
itstands. May, et al. v. Robertson, 86 

2, When, upon the purchase of a plantation and slaves, on credit, a number 
of notes are executed, falling due during a series of years, if the maker 
discharges, or pays the notes first falling due, to the payee, he will be pre- 
sumed to have availed himself of any payment, or off set, which then ex- 
isted, and will not be permitted to make such a defence against an assignee 
of notes subsequently falling due. Nelson & Hatch v. Dunn, 259 


INTEREST. 


1. Interest upon general legacies, is not demandable until eighteen months 
after the grant.of letters testamentary. The statute rate of interest fur- 
es the proper rule. Hallett and Walker, Ex’rs, &c. v. Allen, &c. 554 

2. The right of a married woman to recover interest upon a general legacy. 
is not affected by the fact that no trustee had been appointed to act for her; 
especially in a case where the executors had determined not to pay lega- 
cies, unti! the estate could be madeavailable without a sacrifice. Jb, 554 

3. Interest cannot be computed on the damages. Murphy & Brock v. An. 
drews & Bros. 708 

4, When the judgment of another State, is by the terms of the judgment, to 
carry interest at a given rate, from a specified time, the interest may be 
recovered in this State, without showing that by the statute law of the State 
in which the judgment was rendered, judgments carry interest. Hudson 
v. Daily, . FM 


JUDGMENT AND DECREE. 


1. A reference to the master, to ascertain the sum which by the decree is 
ordered to be paid to the complainant, does not render it interlocutory, 
when the principles are settled by the chancellor by which the amount is 
to be ascertained. McKinley v. Irvine, et al. 681 


JUSTICE OF THE PEACE. 
1. A justice of the peace cannot be permitted to prove the contents of pa- 
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JUSTICE OF THE PEACE—continvep. 
pers, or the proceedings had before him in his office, and which were re- 
duced to writing, without showirg first the loss, or destruction of the 
higher evidence. Bullock v. Ogburn, use, &c. 346 


LANDLORD AND TENANT. 

1. The lien of a landlord, upon the goods of his tenant, where an execution 
or attachment is levied upon them, is confined to the rent due at the time 
of the levy; and although the goods are permitted by the officer to remain 
upon the premises until rent is due, they are in the custody of the law, and 


the lien will not attach. Denham & Warford v. Harris, 465 
2. The lien of the landlord, is not impaired, by his taking from the tenant a 

note with surety for the payment of the rent. Ib. 465 
LEGACY. 


1. A legacy payable when the legatee becomes of age, if it can then be paid 
without a sale of the sroperty, and if not, then to be postponed until the 
youngest child comes of age, cannot be coerced from the executrix, with- 
out establishing, that the legacy may be paid, without a sale of the proper- 
ty of theestate. Casly, et ux. v. Gilder, Ex’r, 322 

2. Interest upon general legacies, is not demandable until eighteen months 
after the grant of letters testamentary. The statute rate of interest fur- 
nishes the pruper rule. Hallett & Walker, Ex’rs, &c. v. Allen, &c. 554 

3. The right ofa married woman to recover interest upon a general legacy, 
is not affected by the fact that no trustee had been appointed to act for her; 
especially in a case where the executors had determined not to pay lega- 
cies, until the estate could be made available without a sacrifice. Ib, 554 


LIEN. 

1. A judgment against a female dum sola, but no execution issued thereon 
until after her marriage, creates no lien whatever on her property, and con 
stitutes no impediment to the levy of an execution on the property, upon 
a judgment obtained against the husband and wife. Haygood v. Har- 
ris, 65 

2. Where a creditor, by scire facias, seeks to subject lands to the payment of 
a judgment rendered against the intestate in his lifetime, a plea puis dar- 
rein continuance, that since the issuance of the sci. fa. the estate has been 
declared insolvent, &c., isa good bar. Burk’s Adm’r v. Jones & Allen, 167 

3. An innocent purchaser of land, affected by a judgment lien, has an equi- 
table right, to be paid for improvements made upon the land. Br. Bank 
at Montgomery v. Curry, 304 

See Bailor and Bailee, 1, 2. 
See Landlord and Tenant, 1, 2. 


See Partners and Partnership, 6, 7. 
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LIMITATIONS AND NON-CLAIM, STATUTES OF. 


1. A surety received a promissory note from the principal debtor, as ,an in- 
demnity, which he afterwards handed over to the creditor, as a collateral 
security, by whom suit was brought upon it; the creditor cannot recover 
upon the note, if the statute of limitations has effected a bar in favor of 
the surety upon the principal debt. Russell v. Laroque & Hatch, 149 

2. If the note received by the surety as an indemnity, was handed to the 
creditor in payment of his liability, it would be no defence to the principal, 
when sued on the substituted note, that the statute of limitations had cre- 
ated a bar to the suit upon the original debt. Jb. 149 

3. The possession of personal property, obtained by a fraudulent contract, 
with one indebted at the time, will not ripen into a title by force of the sta- 
tute of limitations against the creditors of the vendor. Powell v. Wragg 
& Stewart, 161 

4, Ifthe instrument was valid, a bill could not be entertained to redeem the 
slaves fifteen years after the execution of the instrument. The parties 
having lived together in the State of Georgia, after the execution of the 
bond for the period of time prescribed by the statute of limitations of that 
State, to create a bar to a recovery at law, the title became perfect, and 
will protect the possession against a suit in this State, his possession hay- 
ing been adverse to that of complainant. Freeman, adm’r v. Baldwin, 246 

5. A suit by the assignee of a bankrupt, must be brought within two years 
after the decree in bankruptcy, or after the cause of action accrues; and 
if this fact appears on the declaration, it will be reached by a demurrer — 
Harris, Assignee, &c. v. Collins and Cartright, 388 

6. An action of detinue for a slave, is not barred by the statute of limitations 
of six years, unless the adverse possessor, has been within this State six 
entire years, so that he could have been sued in the courts of this State.— 
Bohannan v. Chapman, 641 


MANDAMUS. 


1. The refusal of a court, pending a motion against the sheriff, to permit 
him to amend his return, cannot be assigned as error in the judgment up- 
on the motion. If the party is prejudiced by the refusal, the remedy is 
by mandamus. Caskey, et al. v. Haviland, Risley & Co. “ ' 914 

2. A writ of error cannot be prosecuted on a judgment of the court refusing 
to quash, in the name of the deceased party, as defendant to the writ. 
The remedy, it seems, would be by an application to the supreme court 
for a mandamus. Moore & Cocke v. Bell, 469 

3. Mandamus is the proper remedy to revise the action of an inferior court, 
in quashing, or refusing to quash an ancillary attachment. Gee v. The 
Ala. L. Ins. & T'’. Co. 579 

4, The action of the primary court, in quashing, or refusing to quash, an at- 
tachment sued ‘out as ancillary to the writ, cannot be inquired into upon a 











884 INDEX. 





MANDAMUS—conrinvep. 
writ of error to the judgment. Mandamus is the proper remedy. Hud- 
son v. Daily, * 722 


5. A mandamus willnot lie when the party applying for it has no specific 
right, either legal or equitable. It will not lie to require a judge of the 
circuit court to declare an election void. T'he State ex rel. Spence v. T'he 
Judge of 9th Judicial Circuit, 806 


MARRIAGE AND MARRIAGE SETTLEMENT. 

1. A marriage had in Alabama, is not necessarily void, because the parties 
had been previously married, and divorced in the State of Georgia. Whe- 
ther a prohibition in the sentence of divorce against the parties, or either 
of them marrying again, made in the State of Georgia, would render in- 
valid a subsequent marriage of the same parties in Alabama, quere. Reed 
v. Hudson, 570 

2. To render a marriage in Alabama invalid, it is necessary to show those 
facts, the existence of which deny to the parties the right, or capacity to 
intermarry, by the law of this State. 1b. 570 

3. A marriage between a white man and a woman, who is of mixed white 
and Indian blood, if made between parties able and willing to contract, 
and consummated, is valid under the law of this state. Quere—When a 
marriage is duly solemnized in this state, does not the strength and per- 
petuity of the marriage tie depend upon the marriage domicil, and not up 
on any subsequent residence of the parties in a heathen country? Wells 
v. Thompson, 793 

4. A marriage solemnized in this state, is not dissolved by an abandonment 
of one of the parties, unless sanctioned by a divorce in due form. 1b. 749 


MASTER AND SERVANT. 


1. Where the master would not be liable if he had cut the trees himself, he 
will not be liable for the acts of his servants obeying his instructions.— 


Russell v. Irby, 131 


MORTGAGOR AND MORTGAGEE. 


1, A deed by which F acknowledges himself indebted to B in the sum of 
$1,600 with condition, “that if the above bound H F, does convev, and 
deliver, to said D B, his heirs, &c., a certain negro woman, Rachel, and 
her child, named Reuben, conveyed and sold to the said H F, by the said 
D B, when the said D B pays the said H F, five hundred and sixty-two 
dollars, then this bond to be void,” &c., whether regarded as a mortgage, 
or conditional sale, in the absence of proof of fraud, mistake, or surprise, 
cannot be explained by parol proof. Freeman, Adm’r,v. Baldwin, 246 

2. To enable the court to declare an afsolute bill of sale to be but a security 
in the nature of a mortgage, the proof must be clear and convincing 
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Loose declaratiovs of a trust, especially after great lapse of time, will not 
be allowed to overturn the written contract of the parties. Jb. 247 
3. To make an absolute bill of sale, with a defeasance, operate as a mort- 
gage, they must be executed at the same time. If the defeasance be exe- 


cuted afterwards, without consideration, it isa nude pact. Ib. 247 
NON-SUIT. 
1. An executor offering a will for probate, cannot take a non-suit. Roberts 
v. Trawick, 68 


2. The refusal of a court to non-suit a plaintiff, because his recovery is less 
than $50, is not a matter revisable on error. insworth y. Partillo, 460 


NOTICE. 


1. At the time a bill of exchange was drawn, the drawer resided near Selma, 
where he had a plantation, and which was his nearest post office. That 
about two months before the maturity of the bill, he removed to Talladega 
county, with his family, some eighty miles distant, visiting his plantation 
occasionally, where his slaves remained; but there was no testimony, that 
the plaintiff, who resided in Mobile, knew of this removal, or of the resi- 
dence of the drawer, further than might be inferred from his sending the 
notice to Selma. Held, that a notice of the dishonor of the bill, sent to 
him at Selma was sufficient, it not being shown that he had a fixed resi- 
dence in Talladega. Goodwin v. McCoy, 271 

2. It is not necessary, in a notice to a sheriff, that a motion will be made 
against him for a neglect of duty, to alledge that his official character con- 
tinued, up to the time when a fiert facias placed in his hands was return- 
able. Casky, et al. v. Haviland, Risley & Co. 314 

3. A notice of the dishonor and protest of a bill of exchange, which describes 
it correctly, but is silent as to the date and time of payment, is prima facie 
sufficient. The interpretation of such a paper is the province of the court, 
and should not be referred tothe jury. Saltmarsh v. Tuthill, 390 

See Ejectment, 2. 


NUISANCE, 


1, The action of the common council of the city of Montgomery, declaring 
a house in the city, from its dilapidated condition, endangering the lives of 
passers by, a nuisance, is prima facie evidence of the fact, casting on the 
party complaining of the act of the city, directing the razure of the house, 
the burthen of proving it was not a nuisance. City Council of Montg’ery 
v. Hutchinson and Scott, 573 


OCCUPANT. 


1. Under the act of 1836, “ for the retief of tenants in possession against dor- 
mant titles,” to entitle the tenant to compensation for permanent and valu 
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able improvements, it is sufficient that his occupancy was bona fide, under 
color of title. And for the purpose of showing that his occupancy was 
adverse, he may prove by parol, that it was the intention of the plaintiff to 
sell, and of the defendant to purchase the land in controversy, though by 
mistake omitted in the deed. Lamar v. Minter, 31 





ORPHANS’ COURT. 


1. Objection cannot be made in the appellate court, to the allowance made 
to an executor, unless taken in the orphans’ court, and the facts set out in 


the record. Watson, et al. Legatees, v. McClanahan, Ex’r, 57 
2. Ansexecutor is entitled to a credit for payments made to a creditor of a 
legatee, by his direction. Jb. 57 


3. The orphans’ court has no power to allow an administrator to apply the 
share of a distributee, to debts he claims to be due him from such distrib- 
utee, unless the distributee consents to it. Kidd v. Porter, Adm’r, 91 

4. Although the orphans’ court may have taken jurisdiction of the settlement 
of an estate, yet if there are assets in the hands of the administrator not 
administered, and the settlement in the orphans’ court, though it purports 
to be final, remains to be completed as to the various sums left in the 
hands of the executor, chancery may take jurisdiction. Dement, et al. v. 
the Adm’rs of Boggess, 140 

5. When the creditors of an insolvent estate, fail to nominate to the court an 
individual as a fit person to be appointed administrator, the court may ap- 
pointone. Long v. Easly, 239 

6. An administrator of an insolvent estate, appointed since the passage of 
the act of 1843, may call on the administrator in chief, in the orphans’ 
court, to account for the assets in his hands, and if he obtains a decree, 
may sue out execution upon it, notwithstanding the administrator in chief 
was appointed, previous to the passage of the act of 1843. Jb. 239 

7. In a proceeding by the administrator de bonis non of an insolvent estate, 
against the administrator in chief, who had been removed, to obtain the 
assets in his hands, it is not necessary to make the heirs, .or distributees 
parties. 1b. 239 

8. No objection can be taken in the appellate court, for the allowance, or re- 
jection of any item of the account, or for the failure to allow commissions, 
unless an exceptive allegation be filed in the orphans’ court, showing the 
ground of admission, or rejection. Jb. 239 

9, Partial settlements made by an administrator, are not res adjudicata; either 
party may, upon final settlement, show an error in the accounts, and the 
court may examine all matters of debit and credit, from the time the ad- 
ministration commenced, and render such decree as may be proper, upon 
a view of all the facts. Smith’s Heirs v. Smith’s Adm’r, 329 
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10. If an administrator receives money or property, to which he is not enti- 
tled in his representative character, although he cannot hold it against the 
party entitled to it, yet the orphans’ court cannot take it into the account, 
and render a decree against him therefor, onthe settlement. Ib. 329 

11. The orphans’ court cannot confer authority upon an administrator, to re- 
ceive the rent of lands situate in another state, and if he does receive it, 
he cannot be required to account for it as administrator, unless it be 
shown that it was received virtute officii. Ib. 329 

12, One executor, who is also a creditor of the estate he represents, may file 
his petition in the orphans’ court, and compel a settlement and distribu- 
tion of the estate, his co-executor having assets for which he fails to ac- 
count. King v. Shackleford, i 435 

13. There is no statute in this State authorizing the transfer of a cause from 
the orphans’ court to the circuit court, and an order making such transfer 
is a nullity; and if the orphans’ court, influenced by such order, repudiates 
the jurisdiction of the cause, and dismisses it, the judgment is erroneous. 
Ib, 435 

14. An affidavit made to an account, filed against an insolvent estate, does 
not establish its correctness; but if required, the creditor must prove it 
by competent testimony. Brasher andGooch, Adm’rs, v. Lyle and House, 524 

15. The orphans’ court has no power to authorize an executor to sell the dead 
victuals and liquors, laid in by the deceased for consumption in the family, 
and left at his death, or the property exempt by law from sale; and the 
widow may, notwithstanding such order, maintain trespass against the 
executor. The removal of a part of the children from the family, will not 
prevent the widow from recovering her share of the dead victuals. Car- 
ter v. Hinkle, 529 

16. When the decree made by the orphans’ court, gives to the widow the be- 
nefit of the advancements made to the children, and this fact appears in 
the decree itself, the error may be revised in the appellate court, without a 
formal exception to the action of the orphans’ court. Logan v. Logan, 
Adm’r, 653 

17. Administration being granted upon an estate in 1840, the administrator 
continued to act until 1847, making annual sales by order of the court, 
and in 1846 applied for an entry nunc pro tunc, authorizing him to keep 
the estate together, under the act of 1835. Held, that as there was no 
record evidence that the original order was to keep the estate together, 
and as all the inferences from the conduct of the administrator, in the ad- 
ministration, were, that he was acting under the general law, the court 
had no power to make such an order nunc protunc. Benford v. Daniels, 667 

18. Although an administrator acting under a misapprehension, has incurred 
expenses in keeping upa farm, rearing the infant children, expending his 
own labor, &c. &c., he cannot be relieved in the orphans’ court, but the - 
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distributees may elect, whether they will take the profits of the business, 
or proceed against him for the rent of the land, and use of the personal 
property. Whether he could not have relief in another forum, quere. 1b. 668 
19. Upon a writ of error sued out upon a final decree in the orphans’ court, 
against an administrator, he cannot assign for error, that he had been im- 
properly removed from the administration, by a previous decree of the 
court. Price v. Simmons, Adm’r, 749 
20. An erroneous judgment, and award of execution, in favor of an adminis- 
trator de bonis non, against a removed administrator, made previous to the 
passage of the act of 4th February, 1846, authorizing such a decree to be 
rendered, is not cured by the passage of that act. Ib. 749 


PARTNERS AND PARTNERSHIP. 


1, One of two partners, who has made a usurious contract without the know- 
ledge of his co-partner, is a competent witness for his co-partner, when 
sued upon a contract he had individually made with the creditor, in 
which the usurious contract is merged, the partner who is sued having re- 
leased the other. Jackson v. Jones, 121 

2. When a partnership is dissolved, and upon settlement a balance found 
due to one of the partners, assumpsit will lie for the amount. Pope v. 
Randolph, Adm’r, 214 

3. A partner has no right, or share in the partnership property, until the part- 
nership debts are paid, and each of the partners has the right to have the 
firm debts paid, before any of the partners, or their personal representa- 
tives, or any individual creditor of such partner, can claim any right or ti- 
tle thereto. Each partner has a specific lien on the partnership stock, not 
only for the amount of his share, but for all monies advanced by him, be- 
yond that amount, for the use of the partnership; and each partner has the 
right to assert his equity in behalf of creditors. Donelson’s Adm’rs v. Po- 


sey, et al. 752 
4. An insolvent firm, will not be allowed to recover a debt from one who is 
liable to pay, and has paid a debt for the same firm, Jb. 752 


5. Inthe absence of any special agreement between partners, for a division 
of the profits, and loss, the law implies that they were equally interested. 
Ib. 752 

6. Partnership creditors, as such, have no lien on the partnership effects, un- 
til in the case of land, they have obtained a judgment, and in respect to 
personalty, have execution issued. The lien which the partners themselves 
have, in the partnership effects, for the payment of the partnership debts, 
may in some cases be made available in favor of creditors, by their being 
subrogated to the rights and equities of the partners themselves. Reese & 
Heylin v. Bradford, et al. 837 

7. One partner, may sell and dispose of the effects of the firm to his co- 
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partner, and if the sale is fair, it will vest the exclusive title in the co- 
partner. If no lenis reserved by the retiring partner, none can be as- 
serted by the creditors of the firm. Jb. 837 


PAYMENT. 


1. The note of a stranger, received by the plaintiff, in satisfaction of a judg- 
ment, will, if paid, be a satisfaction, though it be of less amount than the 
judgment. Sanders v. Br. Bank at Decatur, 353 


See Assumpsit, 1. 
PLEADING. 


1. Where a crecitor, by scire facias, seeks to subject lands to the payment, 
of a judgment rendered against the intestate in his lifetime, a plea puis 
darrein continuance, that since the issuance of the sci. fa. the estate has 
been declared insolvent, &c. is a good bar. Burk’s Adm’r v. Jones & Al- 
len, 167 

2, It is no answer to a declaration in case, for wrongfully and maliciously 
suing out an attachment, that the defendant had good reason to believe, 
and verily did believe, that the plaintiffs were about to dispose of their 
property fraudulently, with intent to avoid the payment of the debt sued 
for; and therefore a plea to this effect, setting out the facts upon which 
such belief was predicated, is bad on demurrer. Donnell v. Jones, et al. 490 

3. An assignment of a breach, in a suit on a sheriff’s bond, that lands of the 
defendant in execution, worth $5,000, were unlawfully, and negligently 
sold by him, for $303, to satisfy an execution of the plaintiff for $234, be- 
sides costs, is bad on demurrer, there being no allegation, that the sale 
was made on other executions than that of the plaintiff, or that the money 
was absorbed by senior executions. Powell v. T’he Governor, 516 

4, An assignment of a breach, which shows, that the money was received by 
the sheriff, at a time subsequent to the return term of the writ, as ascer- 
tained by law, is bad on demurrer. Dean and Johnson v. The Governor, 526 

5. A plea alledging that a receipt, and satisfaction, was obtained by fraud in 
the sale of a horse, is bad, as it states a conclusion of law, instead of stat- 
ing facts. McKeagg v. Collehan, * 828 


PRACTICE AT LAW. 


1, Where the record discloses, that a judgment was once rendered in the 
cause, in favor of the defendant, and another trial is had, and a judgment 
rendered for the plaintiff, there being no plea of a former recovery, or ob- 
jection made to the action of the court, the appellate court will presume, 
that a new trial was granted by the court, or consented to by the parties, 
and omitted to be entered by mistake. McGehee, Adm’r, v. Hansell, 17 

2. When, in obedience to a sci. fa. one appears us administrator de bonis 
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PRACTICE AT LAW—continvep. 
non, by his attorney, and proceeds to trial, it-will be presumed that he was 
the representative of the deceased, and was regularly made a party to the 
suit. Jb. 17 

3. A variance between the cause of action indorsed on the writ, and the de- 
claration, must be total, and amount to a radical departure, to authorize 
the court to reject the declaration. T'enison v. Martin, 21 

4. Objection cannot be made in the appellate court, to the allowance made 
to an executor, unless taken in the orphans’ court, and the facts set out in 


the record. Watson, et al. Legatees, v. McClanahan, Ex’r, 57 
5. Evidence of the truth of the charge, in an action of slander, is not admis- 
sible under the general issue. Douge v. Pearce, 128 


6. Upon issue joined on the plea of non detinet, it is not admissible to prove 
the determination of the plaintiff’s interest, since the issue was joined. 
Such testimony is only admissible nnder a plea puis darrein continuance. 
Nor can the fact be given in evidence, to restrict the recovery of damages. 
Brown v. Brown, 208 

7. It is the duty of the court to strike out a plea pleaded by its title, on the 
other party objecting to receive it, but if he demurs to it, he does not 
thereby admit that the name of a plea is a defence regularly interposed. 
Barron, Adm’r, v. Vandvert, Adm’r, 232 

8, When a party has the benefit of a defence, under the plea of non assump- 
sit, he cannot complain that a demurrer was improperly sustained to a 
special plea, setting up the same defence. Jb. 232 

9. When a party under the general issue, has the benefit of a defence set up 
by a special plea, he cannot complain of error in sustaining a demurrer to 
such plea. Goodwin v. McCoy, 271 

10. Where two judgments are rendered against a defaulting witness, for 
failing to attend as a witness, in a State cause, at different terms of the 

‘ ~ court, the proper remedy is, to move the court to vacate the last judgment, 
on producing the first, and upon the refusal of the court, a writ of error 
would lie to this court. Ryan v. The State, 514 

11. It is error to dismiss a cause because security has not been given for the 
costs, pursuant to an order of the court, if the party is able, and willing to 
give the security, when the cause is called for trial. Whitaker v. San- 
Jord, et al. 522 

12. One or more of several wrong doers, against whom nothing is proved, may 
be acquitted, and examined as a witness for his co-defendants ; but where 
the least evidence is given against one of several wrong doers, who is 
sued jointly, he cannot be discharged on the trial, for the purpose of be- 
ing examined as a witness. Harris v. Mauldin, et als. 674 

13. It is within the discretion of the court, to receive, or reject testimony, 
when offered out of the usual course of procedure, and cannot be revised 
onerror. Ivey v. Phifer, 821 
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PRACTICE IN CHANCERY. 

1, When a cause is submitted for trial on bill and answer, and the defendant 
denies the equity of the bill, and avers that the same was filed for delay, 
damages of six per centum, upon the judgment at law enjoined by the bill 
may be decreed. Weissinger, et al. v. Johnson, et all. 93 

2. The chancellor may entertain a motion to dissolve an injunction, not- 
withstanding exceptions have been filed to the answer, which are not dis- 
posed of. But the defendant should have the benefit of all exceptions 
wel] taken, and the case should be considered as if they were sustained. 
Barney v. Earle, et al. 106 

3. Impertinent matter, which if stricken out would not affect the merits of 
the case, cannot be considered upon the inquiry, whether the chancellor 
properly dissolved the injunction. Ib. 106 

4, Though the bill does not alledge the precise time when the letters testa- 
mentary were granted, the complainant may prove it under the general 
allegation. Hallett and Walker, Ex’rs, v. Allen, 555 

5. An allegation in a bill, by which the complainant deduced his title to three 
shares of stock, in an unincorporated company, averring that the shares 
were purchased by one H, principally with the means of one J M, to whom 
the certificates of the stock were delivered, and a power of attorney exe- 
cuted to one B, by H, to transfer the title to J M, but which was not 
done. That J M departed this life, and B and H executed a power of 
attorney to J T M, to make such title to said shares of stock, as was in 
them. That the complainant became the purchaser of said shares of stock 
from J T M, and his brother, J H M, the heirs ‘and distributees of the 
said J M, who for themselves, and the said J T M, as attorney for H and 
B, by deed conveyed to complainant, said three shares of stock, is not sus- 
tained by proof, that J T M, and J H M, were entitled to the stock as the 
devisees of their father, J M, and not as his heirs, the title being put in 





issue. McKinley v. Irvine, et al. 681 
6. To authorize the proof of documents at the hearing, viva voce, reasonable 
notice must be given that such proof will be offered. Jb, 682 


7. It is too late to amend a bill, after proof taken on both sides, and the 
cause finally heard, when the amendment would put in issue a different 
title from the one previously asserted. The rule, it seems, is different in 
respect to parties, or mere clerical mistakes. Jb. 682 


PRINCIPAL AND AGENT. 

1. When power is given to an agent to sell a slave, an authority is implied 
to make to the purchaser a warranty of title andsoundness, Cocke v. 
Campbell & Smith, 286 

2. An agent authorized by parol to sell a slave, cannot execute a warranty 
of soundness under seal, so as to bind his principal upon the warranty as 
his deed; but such a warranty, though under seal, is evidence, as an ad- 
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PRINCIPAL AND AGENT—continvep. 


mission of the agent, at the time of the sale, of the terms of the contract. 
Ib. 286 
3. When an agent is instructed not to sell a horse for less than $500, and 
he notwithstanding sells for a less sum, in an action by the owner against 
the agent, the measure of damages is not the difference between the price 
placed on the animal by the owner, and the sum for which it was sold, but 
the actual injury sustained by the breach of the instructions. Ainsworth 
v. Partillo, 460 
4, When an agent instructed to sell a horse, exchanges it for another, the 
act is a conversion, and the agent becomes liable to the owner, for the 
value of the animal, without a demand. Jb. 460 
§. Admissions of an agent, to be binding on the principal, must be made at 
the time of doing some act in the execution of his authority, in respect to 
the property, with which he is entrusted as agent. Bohannan v. Chap- 
man, 641 
6. When an agent sells land in the name of his principal, without authority 
to bind the principal, and the principal on being informed of the sale re- 
fuses to ratify and confirm it, the vendee may abandon the land, and 
the principal cannot, by afterwards offering to confirm it, enforce the con- 
tract. Wilkinson, et al. v. Harwell, 660 
7. An agent appointed by the trustees of an unincorporated land company, 
to bring its affairs to a close—to receive all monies due from, and to ad- 
just, settle, and compromise with the debtors of the company—and hav- 
ing authority to receive the stock of the company at $475 a share, in the 
final settlement with the purchasers of lots, and lands of the company— 
cannot purchase in the stock of the company for his own use; but such 
purchase will be regarded as being made on behalf of his principals. Mc- 
Kinley v. Irvine, et al. 682 
8. After such agency had ceased, he might become the owner of stock in 
the company, but could not thereby entitle himself to retain in his hands 
money which he had collected as agent, and @torney at law for his prin- 
cipals, unless insolvency, or some independent ground of equitable inter- 
position exists. The non-residence of the trustees, is no ground for the 
interference of chancery, that fact being known to the agent, at, and pre- 
vious to his purchase of the stock. Ib. 682 


PRINCIPAL AND SURETY. 


1. When the sureties of a constable, suffer him to act under a bond to which 
their names have been signed, without objection, the jury is authorized to 
infer a waiver by them of any previous demand of additional sureties, be- 
fore it was to be binding on them, and their consent to be bound by it as 

’ itstands. May, et al. v. Robertson, 86 

2. A surety received a promissory note from the principal debtor, as an in- 
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PRINCIPAL AND SURETY—conrinvep. 
demnity, which he afterwards handed over to the creditor, as a collateral 
security, by whom suit was brought upon it; the creditor cannot recover 
upon the note, if the statute of limitations has effected a bar in favor of 
the surety upon the principal debt. Russell v. Laroque & Hatch, 149 

3. If the note received by the surety as an indemnity, was handed to the 
creditor in payment of his liability, it would be no defence to the principal, 
when sued on the substituted note, that the statute of limitations had cre- 
ated a bar to the suit upon the original debt. 1b. 149 

4, When a contract for the sale of land is rescinded by the decree of a court 
of chancery, the surety of the vendee is not responsible for the value of the 
usc and occupation of the land by the vendee, the surety never having 
been in possession, or derived any benefit from it. Elliott, et al. v. Boaz, 
et al. 535 

6. A note signed by one as surety, on condition that another person also 
signs it as surety, and left with the payee for that purpose, cannot be en- 
forced against the surety, unless executed also by the person indicated as 


co-surety. Jordan, et al. v. Loftin, et al. 547 
6. Asurety when sued, may, with the consent of his principal, set off a debt 
due from the plaintiff to his principal. Lynch v. Bragg, 773 


PRE-EMPTION LAW. 


1. M being entitled under the law of congress to a pre-emption on a cer- 
tain quarter section of the public land, agrees with T to abandon his claim 
and permit M T to take possession and make improvements, so as to en- 
title the latter to a pre-emption, and in consideration of an amount agreed 
to be paid him, does abandon his claim, and proves a pre-emption for M 
T—Held, that in an action by M against T forthe price of his claim, the 
contract was void, and could not be upheld. T'enison v. Martin, 21 

2. When the register and receiver of the land office determines a contro- 
versy between two individuals, claiming the right to enter land under the 
pre-emption law, and om appeal to the secretary of the treasury he affirms 
their decision, a court of law cannot review the decision, which is final be- 
tween the parties. Whethera party would be entitled to relief, either in 
equity or at law, when a decision has been procured against him by fraud 
quere? Mitchell v. Cobb, 137 


PROCESS, AND SERVICE OF. 


i, The forms of returns to be made to process, as prescribed by statute, are 
not exclusive of all others, expressing the same meaning. A return of a 
sheriff to an execution, which states a levy and sale of certain lands, and 
the appropriation of the proceeds to older executions, but which "does not 
affirm that the defendant had no other property from which the residue of 
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PROCESS, AND SERVICE OF—conrtinvep. 
the execution can be satisfied, is substantially defective. Casky, et al. 
v. Haviland, Risley & Co. 314 

2. It is not the duty of the sheriffto return the execution to any one but the 
clerk or his deputies; but must use all reasonable diligence, to make a 
due return to the clerk. Jb. 314 

3. A return of satisfaction, upon an execution made by the sheriff, by the 
directions of the plaintiff’s agent, precludes the plaintiff from issuing an- 
other execution, upon the judgment, whilst the return continues in force, 
and discharges the lien of the execution, as against a purchaser from the 
defendant in execution, who bought prior to the return being made. Br. 


Bank of Mobile v. Ford, 431 


RECEIPT. 


1, A receipt is open to explanation, and if fraudulently obtained, in discharge 
of an execution, or is without consideration, it will oppose no obstacle to 
arecovery. McKeagg v. Collehan, 828 


RECORD AND JUDGMENT ROLL. 

1. A record of a judgment properly certified, is evidence of the fact that such 
a judgment exists, against strangers as well as parties and privies. Havis 
v. Taylor, 324 

2. A certificate designed to certify a record of another State, which recites, 
“], A. K., first justice of the county court of M., in the State of Virginia, 
do hereby certify,” &c. is not sufficient under the act of Congress, at least 
without ‘proof, that by the law of that State, the first, or oldest justice of 
the court, was the chief justice, or presiding magistrate. Hudson vy. Dai- 
ly, 723 


RECOUPMENT. 

J. Pursuant to a contract, between the plaintiffs, and defendant, the latter de- 
posited his cotton in the warehouse of the former, where it was destroyed 
by fire. The former, having brought an action against the latter, to reco- 
ver for advances made on the deposit of the cotton—held, that if the de- 
fendant could recover damages from the plaintiffs, for the loss sustained in 
the destruction of the cotton, he could recoup such damages in this action. 
Hatchett & Bro. v. Gibson, 587 

2. The object of the defendant being to recoup the damages, it was compe- 
tent for him, when sued for the advance, to prove the destruction of his 
cotton by fire, and the manner in which it occurred. Jb. 587 


REDEMPTION LAW. 

1. A creditor, who obtains a judgment, after a sale of the debtor’s land unde 
judgment and execution against him, and before the expiration of the 
time allowed by the statute for redemption, may redeem the land from the 
first purchaser. Pollard v. Taylor, 604 
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RELEASE. 
1. A release obtained by fraud is void. T'urnipseed v. McMath, eo 
See Evidence, 5. 


SALES. 


1. A gale of land by one in possession, is not void at common law, because 
an action is then pending for the land against the vendor. Camp v. For- 
rest, et al, 114 


SALES UNDER JUDICIAL PROCESS. 


1. When a party whose land has been sold under execution, delays more 
than four years, before he makes application to set it aside, during a large 
portion of which period he has been engaged in litigating the title, with 
the purchaser, a much stronger case will be required to warrant the inter- 
ference of the court, than if a prompt application had been made. Mc- 
Collum v. Hubbert and Caple, 289 

2. A sheriff having executions in his hands, made a levy on land, and went 
out of office without making sale of it. The execution on which the levy 
was made coming to the hands of his successor after his qualification, he 
struck the name of his predecessor out of the levies, and inserted his own, 
altering the date to correspond with his reception of the execution, and 
sold under this levy. Held, that the sale was not affected by the previous 
levy of his predecessor. Jb. 290 

3. A fraud which will justify the court on motion, to setaside a sheriff’s sale 
of land, must exist at the time of thesale. Subsequent irregularities will 
not have that effect, but the party will be remitted to his rights in another 
forum. Ib. 290 

4. A purchaser who has made full payment, entered into and retained the 
possession of land, but who has no other evidence of title, than a bond 
conditioned to make him a conveyance in due form, has not such a title 
as can be sold under execution at law. Nor will the purchaser at the 
sale, with the sheriff’s deed, acquire such a title that he can maintain an 
action at law to recover the possession. Elmore & Willis v. Harris, 360 


See Sheriff and his Sureties, 3, 4. 
SCIRE FACIAS. 


1, Where a creditor, by scire facias, seeks to subject lands to the payment 
of a judgment rendered against the intestate in his lifetime, a plea puis 
darrein continuance, that since the issuance of the sci. fa. the estate has 
been declared insolvent, &c., is a good bar. Burk’s Adm’r v. Jones & Al- 
len, 167 

2. The lien of a judgment upon the real estate of a deceased debtor, is de- 
stroyed by his death, and upon the declaration of the insolvency of the es- 
tate, before judgment on scire facias, subjecting the land, the estate vests 
in the administrator, for the purpose of paying all the debts pro rata. Ib, 167 








SET OFF. 


1. The plaintiff and defendant being joint owners of a horse, the former sold 
the horse for a note on M, for $30, payable to himself, and a mare worth 
$70 or $80. The defendant afterwards purchased the interest of the 
plaintiff in the mare, and gave his note for the price. M was solvent, and 
abJe and willing to pay the note of $30, which the plaintiff claimed as his 
own. Held, that in a suit upon this note, the defendant might set off his 
interest in the $30 note, if it had not been included in the settlement be- 
tween the parties. Dill v. Phillips, 350 

2. One to whom money is paid by mistake, may, when suit is brought to re- 
cover it back, offset any claim he has against the person so paying it.— 
Hall vy. Chenault, 710 

3. An administrator, who has made a final settlement, and who has been 
charged with the amount of a note due his intestate, may, when sued by 
the maker of the note, offset the amount due upon it. Jb. 710 

4. The equitable right of a party to a set off, cannot be defeated by a trans- 
fer of the debt to a trustee. Donelson’s Adm’r v. Posey, et al. 752 

5. A surety when sued, may, with the consent of his principal, set off a debt 
due from the plaintiff to his principal. Lynch v. Bragg, 773 
See Bills of Exchange and Promissory Notes, 2, 3. 


SHERIFF AND HIS SURETIES. 


1. When the declarations of a sheriff constitute a part of his acts, they are 
admissible as a part of the res gestae against his sureties. Casky, et al. v. 
Haviland, Risley & Co. 314 

2. It is not necessary in a motion against the sheriff and his sureties for neg- 
lect of duty of the former, that the jury should be satisfied beyond a rea- 
sonable doubt, that the plaintiff’s case, or the defence has been made out. 
All that is necessary is, that there should be such a preponderence of 
proof as will convince the judgment, by the application of the ordinary 
tests of truth. Jb. 314 

3. An assignment of a breach in a suit on a sheriff’s bond, that lands of the 
defendant in execution, worth $5,000, were unlawfully and negligently 
sold by him for $303, to satisfy an execntion of the plaintiff for $234, be- 
sides costs, is bad on demurrer, there being no allegation that the sale 
was made on other executions than that ofthe plaintiff, or that the money 
was absorbed by senior executions. Powell v. The Governor, use, &c. 516 

4, When a sale is fairly conducted by the sheriff, mere inadequacy of price 
is not sufficient to subject him to damages. To render him liable, there 
must be either fraud, or gross neglect in the performance of his duty, 
causing injury to the plaintiff, or defendant in execution. Whetherasale 
at a grossly inadequate price might not, with other circumstances, be ev- 
dence of fraud, quere? Ib. 516 
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SHERIFF AND HIS SURETIES—conrinvep. 


5. No suit can be maintained against a sheriff on his official bond, for mo- 
ney received by himon an execution after the return day is past, though 
he would be individually liable for the money so received. Dean and 
Johnson v. The Governor, &c. 526 


6. An assignment of a breach, which shows, that the money was received by 
the sheriff, at a time subsequent to the return term of the writ, as ascer- 
tained by law, is badon demurrer. 1b. 526 

7. An admission by the sheriff, after the expiration of his term of office, that 
he had collected the money upon an execution, is not evidence of the fact 
against his sureties. Evans, et al. v. T'he State Bank, 787 

8. It is not necessary that the plaintiff should proceed at the next term after 
demand made of the sheriff, to entitle him to recover of the sureties, five 


per cent. per month from the time of the demand. Jb. 787 
See Assumpsit, 1. 
SLANDER. 
1. Evidence of the truth of the charge, in an action of slander, is not admis- 
sible under the general issue. Douge v. Pearce, 128 


2. It is not indispensable that a witness for the plaintiff should give the exact 
language used by the defendant, showing the slanderous words had refer- 
ence to atrial. If this was considered desirable, he should, upon the 
cross examination, elicit the precise language used. Ib. 128 

3. In an action for slandering the title of another’s property, the slanderous 
words must be set out inthe declaration. Where the injury was alledged 
to consist, in asserting title to a slave, sold under execution as the pro- 
perty of the plaintiff, it was necessary to alledge what the defendant said, 
what title he set up, and that the words were spoken in the hearing of the 
bidders. Hill v. Ward, 310 

4. The defendant in such an action, to rebut the presumption of malice, may 
prove, that upon a fair representation of his claim, he was advised by a 
lawyer to forbid the sale of the slave, to render his claim under a mort- 
gage of the slave effectual. Jb. 310 

‘5. Although the title which the defendant asserted was invalid, if asserted in 
good faith, without malice, no recovery can be hadagainst him. Jb. 311 


SLAVES. 


1. A testator by his will declared, that certain of his slaves should be _per- 
mitted to go to Africa, their passage to be paid, &c., but if they desired 
to remain subject to his daughter as they had been to him, they should be 
permitted to do so, but in no event to be sold, or deprived of this privilege 
either before or after the death of my said daughter. Should they, or any, 
or all, prefer not to emigrate, then, and in,that event, they shall in all re- 
spects be subject to my daughter, as they are to me—Held, that the slaves 
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SLAVES—continvep. 
had uot the legal capacity to choose between freedom and servitude, and 
that the bequest of freedom being void, the title to the slaves was vested 
in the daughter. Carroll and Wife v. Brumby, Adm’r, 102 


STATUTES. 


1. On the 13th March, 1845, the Intendant and Council of Greensboro’ pass- 
ed an ordinance, authorizing any person who had obtained a license from 
the county court to retail spiritous liquors in the town of Greensboro’, upon 
paying $100 and taking out a town license; the penalty for infringing this 

+ ordinance was $20. On the 8th May, 1845, an ordinance was passed, re- 
quiring all licensed retailers in the corporation to pay a tax of p10. The 
defendants were licensed by the county court, in July, 1844, and August 
1845, and in September, 1845, retailed spiritous liquors in the town, with- 
out taking out a license under the ordinance of March. In an action to 
recover the penalty—Held, that the meaning of the two ordinances, taken 
together, was, that the ordinance of May imposed a tax as an additional 
charge, without reference to the time when the party was licensed by the 
county court. Intendant and Council of Greensboro’ v. Mullins and Bar- 
field, 341 

SUMMARY PROCEEDINGS. 

1. If the defendant in a summary proceeding, appears and makes no objection 
to the court then proceeding to entertain the motion, he cannot object on er- 
ror, that the notice was for a judgment at the preceding term of the court, and 
that no action, by continuance or otherwise, was then had upon it. Evans, 
et-al.v. The State Bank, 787 

2. It is not necessary that the plaintiff should proceed at the next term after 
demand made of the sheriff, to entitle him to recover of the sureties, five 
per cent. per month from the time of the demand. Ib, 787 


SUNDAY. 
See Bills of Exchange and Promissory Notes, 10. 


TIMBER TREES. 

1. The act imposing a penalty, for cutting down, carrying away, or destroy- 
ing cypress, and other timber trees, without the consent of the owner, 
does not extend to a case, where by mistake the party goes beyond his 
own boundary, and is under the impression that he is cutting on his own 
lands, though he would be liable at common law. Whether negligence 
80 gross, as to indicate an entire recklessness, or indifference to the rights 
of another, would be a substitute for actual knowledge, or authorize its 
implication, quere. Russell v. Irby, 131 

2. Where the master would not be liable if he had cut the trees himself, he 
will not be liable for the acts of his servants obeying his instructions.— 
Ib. 131 
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TROVER AND CONVERSION. 


1. Possession is sufficient evidence of title, in trover, or detinue, against a 
wrong doer. Phillips v. McGrew, 255 
2. Possession of a note, is prima facie evidence of ownership, in an action 
of trover by him, against one who shows no title to it. Donnell v. Thomp- 





son, 440 
3. The collection of a note, by one not entitled to it, is evidence of a conver- 

sion, and renders a demand unnecessary. Jb. 440 
TRUST. 


1, Parol evidence is admissible to show, that a deed, or bill of sale, abso- 
lute on its face, was intended as a mortgage, or that it was executed and 
delivered upon certain trusts, not reduced to writing, and upon the proof 
being made, a court of equity will decree their execution. R. Bishop’s 
Heirs v. The Adm’r and Heirs of S. Bishop, 475 

2. A court will not declare a deed absolute on its face, to be conditional, or 
upon a trust, but upon strong and stringent proof, and will pay but little 
attention to the casual remarks of men about their property; but when 
the trust is clearly made out, will execute it. 1b. 475 

3. The complainants having alledged two trusts, first, that the trustee was 
to hold certain slaves for the use of the complainants, for a fixed period, 
and then to convey them; the last mentioned trust being proved, should be 
enforced, though the complainants failed to prove a trust in their favor be- 
fore that time. Ib. 475 

4, A testator by his will directed as follows: “It is my will, that the inter- 
est which I have in a house and lot, in the town of Huntsville, with all 
my lots lying in the towns of Triana, and Florence, be sold, and the pro- 
ceeds applied to the payment of legacies hereafter bequeathed, and the 
discharge of my debts. I hereby direct, and require my executors, here- 
inafter named, to keep my estate in the county of Marengo together, until 
all my debts and legacies are paid off and discharged, and out of the pro- 
ceeds of my said estate in Marengo, to pay annually to my beloved wife, 
Sophia, one thousand dollars for her support,” &c. By another clause in 
his will, the testator declared that his estate in Marengo should not be di- 
vided, until his debts, and the legacies were paid. Held, that the will did 
not create a trust by implication in favor of creditors, which would take a 
debt due by the deceased out of the statute of limitations, or prevent it 
from running, or prevent the bar of the statute of non-claim. Carrington 
§& Co. v. Manning’s Heirs, 611 


See Trustee and Cestui Que Trust, 2, 3, 4. 


TRUSTEE AND CESTUI QUE TRUST. 


1. After the law day has passed, if the demand secured by the deed has not 
been satisfied, the trustee may recover by suit the property conveyed by 
the deed, which has not been disposed of according to the requisitions of 
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TRUSTEE AND CESTUI QUE TRUST—continuep. 


the trust, without being required, in a proceeding et law, to account for the 
property sold, or for that which remains. If the deed is satisfied, it de- 
volves on the other party to showit. Brock v. Headen, 371 
2. Though a trastee cannot make a profit by the purchase of the trust proper- 
ty, the objection can only be raised by the persons interested. McKinley 
v. Irvine, et al. 682 
%. Expenses incurred by trustees in the erection of a tavern, and public 
county buildings, though made in good faith, and though they tended 
greatly to enhance the value of the town lots, cannot be allowed as a cre- 
dit to the trustees in their account, unless such expenditures were autho- 
.rized by the authority under which they acted, or the shareholders ex- 
pressly, or impliedly, consented to the outlay. Jb. 682 
4. All the trustees of a private land company, who have participated in the 
execution of the trust, or their personal representatives if they be dead, 
should be parties to a bill filed by a stockholder, for the settlement of the 
trust estate. Ib. 682 
5. An allowance to a trustee, of twelve and a half per cent., by the terms of 
the deed, will not render it void, in the absence of proof that it was un- 
conscientious. Donelson’s Adm’rs v. Posey, et al. 752 
See Principal and Agent, 7, 8. 


USE AND OCCUPATION. 


1.°When a contract for the sale of land is rescinded by the decree of a court 
of chancery, the surety of the vendee is not responsible for the value of 
the tise and occupation of the land by the vendee, the surety never having 
been in possession, or derived any benefit from it. Elliott, et al. v. Boaz, 
et al. 535 


USURY. 


1. The testatrix, by a writing under seal, acknowledged that she had re- 
ceived from the executor, the sum of two hundred dollars, and promised to 
pay it, if convenient, during her life, but if she should fail to pay it, she 
directs her executors, on the death of herself, and her brother John, to pay 
the same, with the addition of twenty per cent. per annum. By her will, 
she recites this promise, and directs it “to be paid according to its terms.” 
Held, that the executor could retain this money, with interest at the rate 
of twenty per cent. per annum, to the time when, from the condition of the 
estate, the executor was enabled to realize the money, as against a lega- 
tee; whether he could as against creditors, receive interest at the rate of 
twenty per cent. per annum, quere? Watson, et al. ; , Vv. McClanahau, 
Ex’r, 57 

2. One of two partners, who has made a usurious contract without the know- 

' . edge of his co-partner, is a competent witness for his co-partner, when 
sted upon a contract he had individually made with the creditor, in which 
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USUR Y—continvu_Ep. 


the usurious contract is merged, the partner who is sued having released 
the other. Jackson v. Jones, 121 
3. When notes are executed reserving usurious interest, if afterwards new 
notes are executed, and any interest is computed on the old notes, and 
carried into the new, it would render the new notes usurious, and under 
the statute, void as to the interest. Jb. 121 
4. The borrower is a competent witness under the statute, to testify to the 
fact of usury ; but he cannot give evidence of a distinct and independent 
fact, and then prove the usury by other witnesses. Jb. 121 
2. P lent D a sum of money, taking his note forthe payment; at the same 
time a parol agreement was entered into by the parties, that the borrower 
should pay the State tax on the loan, which was one fourth of one per 
cent. Held, that P was entitled to recover eight per cent. on the loan, 
and that the contract was not on its face usurious. Dubose v. Parker, 779 


VARIANCE. 


1, A variance between an execution and the judgment to enforce which it 
was issued, does not render the execution a nullity, as it may be amend- 
ed so as to conform to the judgment. McCollum v. Hubbert and Caple, 282 


VENDOR AND VENDEE. 


1. A vendee, holding only a bond for title, cannot resist a recovery at law, 
when the vendor sues to recover the possession. His remedy is in equity 
to file a bill to redeem. A purchaser from the vendee without notice, is 
in no better condition, as it was his duty to inquire into the nature of the 
title he was purchasing. Notice to quit previous to the institution of the 
suit, is not necessary. Chapman v. Glassell, 50 

2. It is no obstacle to the maintenance of an action at law, by the vendor, to 
recover the possession; that he is prosecuting a suit in chancery to fore- 
close his equitable mortgage. Ib. 50 

3. A sale of land by one in possession, is not void at common law, because 
an action is then pending for the land against the vendor, Camp v. For- 
rest, et al. 114 

‘4, A bond conditioned to make title to land, on the payment of the purchase 
money, is an equity merely in the vendee, which cannot be sold by exe- 
cution at law against him. Driver v. Clark & Givens, 192 

5. In such a case, a bill may be filed by the vendor, against the vendee, to 
enforce the equitable lien, for the payment of the purchase money, without 
making the purchaser of the interest of the vendee at sheriff’s sale a par- 
ty, though he is in.possession of the land, unless it be shown that he is 
connected with the equitable title sought to be foreclosed. Jb. 192 

6. When a fraud has been committed upon a vendee in the sale of land, by 

the false representation of the vendor, that he had title, when he had none, 
the vendee may resort to chancery for a rescission of the contract, and a 
return of the purchase money paid, against the representatives of the ven- 
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VENDOR AND VENDEE—continvep. . 
dor, without a delivery of the possession, the vendor having died insol- 
vent. Greenlee v. Gaines, 198 

7. An innocent purchaser of land, affected by a judgment lien, has an equi- 
table right, to be paid for improvements made upon the land. Br. Bank 
at Montgomery v. Curry, 304 

8. When an agent sells land in the name of his principal, without authority 
to bind the principal, and the principal on being informed of the sale re- 
fuses to ratify and confirm it, the vendee may abandon the land, and 
the principal cannot, by afterwards offering to confirm it, enforce the con- 
tract. Wilkinson, et al. v. Harwell, 660 

9. S & M, holding the patent of the government, sold the land to W C, tak- 
ing his notes for the purchase money, executing to him a bond for ti- 
tle, when the purchase money was paid. W éC put his brother, William 
C, in possession, who paid the first note, and judgment being obtained on 
the second, by an arrangement between the parties, the judgment was 
discharged by D, who, by the consent of William C, received an assign- 
ment of the bond from Wright C. Subsequent to this, William C filed a 
bill in chancery against D, to obtain title to the land, after which D sur- 
rendered the title bond to S & M, and took from them a conveyance of 
the land. Held, that the possession of William C, he having produced 
no written evidence of title, was not such an adverse possession as would 
invalidate the conveyance toD. That the pendency of the suit in chan- 
cery interposed no obstacle, and that the title of the defendant being pure- 
ly equitable, could not be set up in a court of law, against the legal title. 
Cawsey v. Driver, 818 

WAREHOUSE AND WAREHOUSEMEN. 

1. Warehousemen, are bound to take reasonable, and common care, of any 
commodity entrusted to their charge; and if a loss occurs under circum- 
stances which shows the want of such care, they are bound to make it 








good. Hatchett & Bro. v. Gibson, 587 
2. To determine whether a warehouse was fire-proof, a witness may describe 
his own warehouse, and show how the plaintifis’ was built. 1b. 588 


3. Proof of the rate of insurance, in the warehouse of the plaintiffs, and that 
of T,, and the practice of planters and merchants in insuring in either ware- 
house, is inadmissible. Jb. 588 

4. To prove that the warehouse was to be fire-proof, the advertisement of 
the plaintiffs, and their receipts, as well as their declaration to the defend- 
ant, after he had begun to store his cotton, were admissible evidence.— 
Ib. 588 

5. If it was a term of the contract, that the defendant’s cotton was to be 
stored in a fire-proof warehouse, and the cotton was Jost by the failure to 
provide such a house, the plaintiffs must make good the injury. The 
fact that the defendant was in the warehouse, after he had begun to de- 

- liver his cotton, can have no influence upon the contract. Jb. 588 
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WAREHOUSE AND WAREHOUSEMEN—continvuep. 


6. If, after a contract to store the defendant’s cotton in a fire-proof ware- 
house, the latter dispensed with the completion of the warehouse, and 
consented that it need not be made fire-proof, such consent, if given, can- 
not be withdrawn after a loss has actually occurred, though there was no 
additional consideration for such consent. Ib. 588 


WARRANTY.’ 


1. When power is given to an agent to sell a slave, an authority is implied 
to make to the purchaser a warranty of title andsoundness. Cocke v. 
Campbell & Smith, 286 

2. An agent authorized by parol to sell a slave, cannot execute a warranty 


of soundness under seal, so as to bind his principal upon the warranty as 
his deed; but such a warranty, though under seal, is evidence, as an ad- 


mission of the agent, at the time of the sale, of the terms of the contract. 
» Db. 286 


WILLS AND TESTAMENTS, AND PROBATE OF. 


1. In a contest about the validity of a will, the declarations of an executor 
having no interest under the will, cannot be given in evidence. Roberts 
v. Trawrck, 68 

2. When a will is propounded to the orphans’ court for probate, and is there 
contested, the admissions, or declarations, by one of several legatees of 
the unsoundness of the testator’s mind, or that fraud or undue influence 
was practised upon, or exercised over him, cannot be received to invali- 
date the will, to the prejudice of the other legatees, Jb. 68 

3. If at the time of making a will, a testatoris of sound mind, proof that 
twelve years before he had made a will, making a different disposition of 
his property, is irrelevant. Jb. 68 

4, The declarations of the testator, made before, and at the time of the exe- 
cution of the will, or so shortly thereafter as to form a part of the res ges- 
tae, and necessarily connected with it, may be received, to prove fraud or 
undue influence in its execution. Ib. 68 

5. Upon a question of sanity, opinions of the capacity of the testator can on- 
ly be given when preceded by the facts, or circumstances, upon which 
they are based; and can only be given by those whose long intimacy, and 
familiar and frequent intercourse with the deceased, qualifies them pecu- 
liarly to detect any mental alienation. Jb. 68 

6. Testimony conducing to prove the unnatural character of the will, is ad- 


missible—as, that it deprived the most unfortunate of the testator’s chil- 
dren of any participation in his bounty—or, that the testator was old, was 


in feeble health, of weak mind, or was prejudiced by his wife against his 
children. Jb. 68 
See Slaves, 1. 
See Trust, 4. 
See Usury, 1. 
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WITNESS. ; . 
1. Where a witness will receive a greater share of the estate by defeating 
the will, than he would take under it, he is incompetent from interest to 
testify against its validity. Roberts v. Trawick, 68 
2. An.assignee of a judgment, which is afterwards reversed, and remanded 
by the supreme court for further preceedings, is an incompetent witness 
for the plaintiff, upon the ground of interest,. A witness may be rejected 
for interest at any stage of the cause, when his interest is discovered. 
Stewart v. Conner, 94 
3. The party with whom the adaltery i is charged to have been committed, is 
& competent witness for the other party. The degree of credit to be giv- 
en to the testimony, is a question for the jury. ,Z'he State v. Crowley, 172 
4. When the plaintiff is offered as a witness under the statute, he cannot be 
confined to the statement merely, that the account, or each item of it, is 
just; but may prove al¥the facts and circumstances connected with it. 
When the defendant is offered as a witness, he is confined to a denial of. 
the whole, or a portion of the statement of the plaintiff. Yarborough v. » 
Hood, © 176 
5. P, as sheriff, sold certain land, and after the sale, by a parol, or yerbal 
contract, acquired an interest in it, which interest he afterwards by parol, 
sold to one A for a sum of money, and a house and lot, which was con- 
veyed to him—Held, that he was an incompetent witness for the plaintiff, 
the purchaser of the land, to prove the levy of the fi. fa. McCollum v. 
Hubbert and Caple, . 282 
6, B, holding a note on L, ; it to R, by a special contract, provid- 
fog for its payment, which rwards assigned to I, who brought suit 
against B, on the note, and transfer. B introduced a witness, who proved 
that in a certain contingency, certain claims which he held on R, were to 
be received and allowed, as payment or set off Held, that R was a com- 
petent witness for I, to prove that no such agreement was made, as he was 
- Ro party to the record, and his interest was equally balanced between B 
and I. Further, that being competent, he’ was not rendered incompetent 
bya rélease, and transfer executed by I. Isbell v. Brown, 383 
7. One or more of several wrong doers, against whom nothing is proved, may 
be acquitted, and examined as a witness for his co-defendants; but where 
the least evidence is given against one of several wrong doers, who is 
sued jointly, he cannot be discharged on the trial, for the purpose of be- 
ing examined as a witness. Harris v. Mauldin, et als. 674 
8. One to whom a stakeholder pays over money, as the supposed winner in @ 
horse race, after notice by the other party not to do so, is a competent 
witness for the stakeholder, when sued by the supposed loser, or impro- 
perly paying it over. Ivey v. Phifer, 821 
See Evidence, 46, 47, 48. 
See Husband and Wife, 6 
See Usury, 2, 4. 











